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Hon. JoHN H. WINCHELL 


Interstate Commerce Commissioner 





John H. Winchell of Colorado Takes Oath 


as Commissioner 


John H. Winchell of Denver, Colorado, on July 28, 1954, took the 
oath of office as a member of the Interstate Commerce Commission for 
a term expiring December 31, 1960. Mr. Winchell succeeded former 
Commissioner James K. Knudson, who resigned recently to enter the 
private practice of law. 

The oath was administered by Judge John A. Danaher of the U. 8. 
Court of Appeals for the District of Columbia at special ceremonies 
before the entire Commission. Commission Chairman Richard A. 
Mitchell presided at the ceremonies, which included brief addresses 
by E. M. Reidy, General Counsel of the Commission, and James F. 
Pinkney, President of the Association of Interstate Commerce Commis- 
sion Practitioners. 

At the time of his appointment to the Interstate Commerce Com- 
mission, Commissioner Winchell was Chairman of the Colorado Public 
Utilities Commission. He is a graduate of the Colorado School of Mines, 
with engineering degrees both in mining and metallurgy, and received 
his law degree from Westminster Law School, Denver. 

Mr. Winchell is a Republican, and is a member of the Methodist 
Church, the York and Scottish Masonic Rite, the Shrine, the American 
Bar Association and the Denver Bar Association, and of the executive 
committee of the National Association of Railroad and Utilities Com- 
missioners. Commissioner Winchell is married and has one daughter. 





Commissioner Eastman’s Leadership in the 
Determination of Fair Divisions of 
Joint Rates 


By Howarp Hosmer * 


Ten years have passed since the untimely death of Commissioner 
Joseph B. Eastman. A less remarkable man would have gradually 
faded from the public memory in this decade. For Eastman, however, 
the period has afforded a perspective for appraising the qualities which 
assure him lasting remembrance as an outstanding statesman in the 
administrative regulation of transportation, as evidenced by frequent 
allusion to him by those who have occasion to speak or write on this 
subject. 

A notable recent example of such recognition is to be found in an 
opinion of the Supreme Court! by his long-time friend, Mr. Justice 
Frankfurter, who referred to him as ‘‘one of the weightiest voices before 
Congress on railroad matters.’’ This passage was documented by a foot- 
note: ‘‘As to Eastman’s authority in the field of railroad regulation, 
see Fuess, Joseph B. Eastman—Servant of the People.’’ 

Dr. Fuess’s interesting biography describes the influences of 
heredity and education reflected in Eastman’s character and faithfully 
depicts the many high lights of his public career with emphasis on his 
personality. Limitations of time and space necessarily compelled Dr. 
Fuess to leave to others the discussion of the more technical aspects of 
Eastman’s work. That undertaking, it is understood, is being carried 
on by the Joseph B. Eastman Foundation at Amherst College. 

The Foundation will doubtless overlook a seeming trespass on the 
claim which it has appropriately staked for itself. In view of current 
interest in the subject of divisions of joint rates of common carriers? 
this seems to be an opportune time for calling attention to Eastman’s 
labors on problems of divisions, to which he devoted a considerable 
amount of his time from 1919 to 1933, the earlier period of his service 
on the Interstate Commerce Commission. 

Divisions before 1919—The first efforts of the Commission to regu- 
late divisions were not under the Interstate Commerce Act but the 
Elkins Act. Soon after that measure was passed the Commission in 
its annual report for 1903 observed that while that act had resulted in 
greater adherence to published rates, it had also ‘‘begotten a new crop of 
expedients for the purpose of favoring particular shippers.’’ One 


*The author is a hearing examiner for the Interstate Commerce Commission. 
From 1922 to 1941 he was assigned to the office of Commissioner Eastman. No 
official significance should be attached to opinions expressed or implied in the paper. 

1St. Joe Paper Co., et al. v. Atlantic Coast Line R. R. Co., 347 U. S. 298. 

2 See the exhaustive article by Jervis Langdon, Jr., “Criteria in the Establishment 
of Freight Rate Divisions,” 21 I. C. C. Practitioners’ Journal 718 (May 1954). 
Much of his documentation applies also to the present paper and is not repeated 
here. His article will be referred to in succeeding notes as “Langdon.” 
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such expedient was the organization of subsidiary common-carrier rail- 
roads by certain large corporations having extensive manufacturing 
plants.* These railroads, consisting mainly of industry tracks, thereupon 
became parties to joint rates with the trunk lines, which in the prevail- 
ing practice of establishing divisions by ‘‘bargaining’’ were so generous 
to the industrial lines that concessions to the parent companies resulted. 


After investigating one such company among others the Commission 
said of its divisions :* 


We think and find that these divisions are not regarded by 
the carriers which grant them as a legitimate charge for the per- 
formance of this service, and that they do, in fact in so far as they 
exceed a reasonable compensation for the performance of the service, 


amount to a direct preference in favor of the International 
Harvester Company. 


About 7 years later in 1911 a similar situation arose in respect 
of so-called tap lines, small railroads which were under common control 
with lumber companies. In a comprehensive report on these lines the 
Commission said in a report by Commissioner Harlan :5 


It will, of course, be understood that the allowances and 
divisions * * * * must have a proper relation to the service per- 


formed and be such in amount as not to effect a rebate to the 
industry. 


After litigation in the courts growing out of that decision the 
Supreme Court expressed a similar conclusion :* 


If the divisions of joint rates are such as to amount to rebates 
or discriminations in favor of the owners of the: tap lines because 
of their disproportionate amount in view of the service rendered, 
it is within the province of the Commission to reduce the amount 


so that a tap line shall receive just compensation only for what 
it actually does. 


The divisions of joint rates other than those of industrial carriers 
were initially subjected to regulation by a somewhat indefinite statutory 
provision which originated in the Hepburn Act. In one of the first 
decisions in which the Commission was required to exercise its power 
thereunder in a report by Commissioner Harlan it said :7 





8 The salt manufacturers were among the most enterprising in extending their 
operations to transportation. One of them organized one of the first industrial 
railroads at Hutchinson, Kans., (In re Transportation of Salt from Hutchinson, 
10 I. C. C. 1), and certain allied interests established steamship lines on Lake 
Michigan whose divisions attracted the attention of the Commission, In re Trans- 
portation of Salt, 10 I. C. C. 148, and Colonial Salt Co. v. Michigan, I. & I. Line, 
B1.CC. 358. 

4In re Divisions of Joint Rates, 10 1. C. C. 385, 394. 

5 Tap Line Case, 23 I. C. C. 277, 295 

6 Tap Line Cases, 234 U. S. 1, 29. 


Star Grain & Lbr. Co. v. Atchison, T. & S. F. Ry. Co., 14 1. C. C. 364, 370. 
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* The author is a hearing examiner for the Interstate Commerce Commission. 
From 1922 to 1941 he was assigned to the office of Commissioner Eastman. No 
official significance should be attached to opinions expressed or on in the paper. 

1St. Joe Paper Co., et al. v. Atlantic Coast Line R. R. Co., 347 98 

2 See the exhaustive article by oan Langdon, Jr., “Criteria in Aas Establishment 
of Freight Rate Divisions,” 21 I. C. C. Practitioners’ Journal 718 (May 1954). 
Much of his documentation } FS also to the present paper and is not repeated 
here. His article will be referred to in succeeding notes as “Langdon.” 
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3 The salt manufacturers were among the most enterprising in extending their 
operations to transportation. One of them organized one of the first industrial 
railroads at Hutchinson, Kans., (In re Transportation of Salt from Hutchinson, 
10 I. C. C. 1), and certain allied interests established steamship lines on Lake 
Michigan whose divisions attracted the attention of the Commission, In re Trans- 
portation of Salt, 10 I. C. C. 148, and Colonial Salt Co. v. Michigan, I. & I. Line, 
a> 1. G:C. Fe. 

4In re Divisions of Joint Rates, 10 I. C. C. 385, 394. 

5 Tap Line Case, 23 I. C. C. 277, 295. 

6 Tap Line Cases, 234 U. S. 1, 29. 

7 Star Grain & Lbr. Co. v. Atchison, T. & S. F. Ry. Co., 14 I. C. C. 364, 370. 
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The phrase ‘‘the just and reasonable proportion of such joint 
rate to be received by each carrier’’ [quoting section 15 as it then 
read] necessarily implies that it is the duty of the Commission in 
fixing divisions to take into consideration all the circumstances, 
conditions, and equities that are necessary to arrive at what is a 
fair and proper adjustment of the situation as between the two 
roads and precludes the idea that joint rates must be divided 
between the participating carriers on a mileage or any other fixed 
basis. 


Considered abstractly, this was a sound statement of the proper 
approach to the establishment of divisions, and it holds good even today. 
From the standpoint of the contemporary setting, however, the most 
significant word in the passage was equities. Six of the seven members 
of the Commission at that time were lawyers and probably attached 
a technical meaning to the word. In subsequent decisions of that period 
the word equitable was also sometimes applied to divisions, although 
it did not appear in the Interstate Commerce Act until 1920.8 

The equities which the Commission deemed important before 1920 
were also sometimes referred to as ‘‘strategic advantages’’ of the carrier 
which would have had the whip hand if the divisions had been arrived 
at by the usual bargaining process. The Commission paid a good 
deal of attention to such advantages and felt bound to make some 
allowance for them in prescribing divisions.*° Accordingly it was fre- 
quently stated that divisions were matters of agreement and bargain 
between the carriers, not presenting any question of public interest. 

Perhaps this attitude sprang in part from the prevailing view at 
the time that the main purpose of the Act was to protect shippers from 
the railroads and that the latter in their dealings with each other, where 
no interest of shippers was involved, could take care of themselves. 
Indications of this attitude were also evident in the Commission’s 
refusal to consider divisions in passing upon the reasonableness of 
rates, 

By 1916 there were signs of a possible broadening in the Com- 
mission’s conception of its powers and duties with respect to divisions 
other than those of tap lines. In that year the Commission considered a 
divisions complaint by the Morgantown & Kingwood Railroad Company, 
an independent short line, connecting only with the Baltimore & Ohio. 
The Commission found that it was without jurisdiction because it had 
not established the joint rates but added this callous observation :!” 





8 The word “equitable” was added to section 15(6) by the committee of con- 
ference on the bills which became the Transportation Act, 1920. 

® For a description of the bargaining process see Commissioner Daniel’s dissent- 
ing expression in Western Pac. R. Co. v. Southern Pac. Co., 55 I. C. C. 71, 88, and 
also Wichita N. W. Ry. Co. v. Chicago, R. I. & P. Ry. Co., 81 I. C. C. 513. 

10 Sloss-Sheffield Steel & Iron Co. v. Louisville & N. R. Co., 35 I. C. C. 460. 

11 Board of Trade of Winston-Salem v. Norfolk & W. Ry. Co., 26 I. C. C. 146, 


50. 
12 Morgantown & Kingwood Divisions, 40 I. C. C. 509; 49 I. C. C. 540. 
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The divisions accorded the Morgantown & Kingwood are not 
as great as are allowed by defendant to certain other carriers for 
similar hauls. It is contended that the Commission has power 
to remove this discrimination. The anwer to this is that if a carrier 
can make a better bargain with one connection than with another it 
may do so, and it is not for this Commission to equalize the results. 


From this decision Commissioners Meyer (then chairman) and 
Harlan dissented. Shortly thereafter there were changes in the mem- 
bership of the Commission, which on reargument in 1918 by a 5-to-4 
vote reversed its original decision in this case and construed section 15 
as giving it jurisdiction even though the rates to be divided were 
voluntarily established. Harlan wrote the report, in which he said: 


If the carriers freely and voluntarily agree, the question 
whether the apportionment made is fair and reasonable is of no 
special interest to the public and the Commission will not on its 
own initiative review the agreement. But this is entirely beside the 
question before us here. We are dealing with the complaint of a 
earrier alleging that, having no other outlet, it has been compelled 
by the dominating carrier to accept unreasonable divisions out of 
the joint rates in question as a condition of getting a through route 
and releasing its traffic to the markets. That carrier comes before 
us complaining that the act has been violated in that it has not 
been accorded ‘‘reasonable compensation’’ out of the rates for its 
part of the service. The provisions of the act to which we have 
alluded directly relate to precisely such conditions. 


Harlan left the Commission on the expiration of his term at the 
end of 1918, about 7 weeks before Eastman became a member. As 
shown by subsequent events, Harlan was a worthy forerunner for 
Eastman in the development of sound principles affecting divisions. 

Eastman’s Initial Interest—The affairs of the tap lines required 
continuing supervision, which originally had been assigned to Harlan. 
Soon after Eastman came this duty was transferred to him, and he thus 
at once became familiar with the background of the tap lines’ divisions. 
In the first few months of his service he wrote several short supplemental 
reports relating to tap lines. In one of these he quoted the passages 
from Harlan’s report and that of the Supreme Court before mentioned, 
reiterating the principle ‘‘that the divisions received by tap lines 
out of the through rate should have a proper relation to the service 
which they perform.’’!* 

In July 1919 Eastman also participated in the decision of a case 
involving divisions which had been submitted shortly before he arrived. 
The Western Pacific Railroad Company complained because the Southern 
Pacific Company and the Atchison, Topeka & Santa Fe Railway Com- 





- =” Orleans, N. & N. Ry. Co. v. Illinois Central R. Co., 55 I. C. C. 113, 
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pany refused to give it divisions of certain passenger fares as favorable 
as those which they allowed each other. The complaint was brought 
under section 3 and not under section 15, that is, the Commission was 
called on not to prescribe divisions but to remove undue prejudice and 
preference. The majority of the Commission found that there was such 
a violation of the act but were unwilling to stray too far from the old 
laissez faire econception.1* They said: 


We have said many times that ordinarily the passenger or 
shipper is not interested in the division of joint rates between 
carriers. It has appeared in many cases before us and is a matter 
of common knowledge that carriers frequently take advantage of 
their strategical position and demand divisions which fairly com- 
pensate them for surrendering a part of the line haul which they 
could perform. * * * * It can not, however, be said that the carrier 
having the strategical advantage may lawfully accept from one 
of its connections a division which permits that competitor to share 
on fair and compensatory terms in the competitive traffic and at 
the same time demand from another connection for the same service 
in movement of the same competitive traffic a division so high 
as to make it impossible for it to share therein on a compensatory 
basis. 


Eastman concurred in the decision but wrote a separate expression 
taking a much more advanced position. The following passages from 
that expression were truly prophetic in more ways than one: 


Incidentally, the assumption that passengers and shippers 
have no interest in the division of joint rates or fares between 
carriers is not well founded. No earrier, in the long run, can 
properly serve the public unless its credit is good, and this involves 
the earning of a reasonable return upon investment. If it secures 
less than adequate compensation from a portion of its business, 
obviously its credit will suffer unless an undue burden is imposed 
upon other traffic. If one carrier succeeds in withholding from 
another its fair share of joint rates or fares, it needs no argument 
to prove that the latter will be harmed, and that the public in the 
end will suffer also. It follows that fair dealing in the relations 
of carriers with each other is as much a matter of public concern 
as fair dealing in their direct relations to passengers and shippers, 
and this, I think, is recognized by the law. 


It now appears that joint fares are normally divided through- 
out the western territory upon the prorata per rate basis, and, as 
defendants state in their brief, this basis ‘‘reflects relative service 
performed by each at the relative rates applicable on their local 
traffic.’’ * * * * Believing, as I do, that the joint fares in question 








14 Western Pac. R. Co. v. Southern Pac. Co., 55 I. C. C. 71. 
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should have been and should now be divided in relation to service 
performed, and without reference to extraneous circumstances and 
conditions, * * * * 


Apparently this was the first assertion by anyone of the principle 
that divisions have a relation to the public interest, which 8 months 
later was embodied in the amended section 15(6) by the Transportation 
Act, 1920. Also it was the first clear recognition of the usefulness of 
relative service as a criterion for fair divisions of all carriers and not 
merely those of tap lines and industrial railroads. Furthermore this 
expression disclosed Eastman’s characteristic clarity of reasoning and 
expression, which he put to such effective use throughout his career. 

The Pittsburgh & West Virginia Case—The first major divisions 
ease to be decided after the 1920 amendment arose on a complaint of 
the Pittsburgh & West Virginia Railway Company and a subsidiary 
assailing divisions of joint rates on coal. 

The Commission prescribed future divisions and required retro- 
active adjustment.® Eastman wrote a concurring expression joined 
by two colleagues differing from the majority with respect to a minor 
feature of the retroactive adjustment. The majority report was ‘‘By 
the Commission,’’ but the records in the Commission’s files indicate 
that the case was on Eastman’s personal docket. There are passages 
in the majority report bearing on the fundamental question involved, 
which from their style and content can safely be attributed to his 
authorship. 

The defendants argued that they did not wish to haul coal which 
the complainants originated, having plenty to carry from mines on their 
own lines, ‘‘and that this situation creates an important strategic ad- 
vantage or ‘equity’ in opposition to complainants’ demands.’’ The 
Commission permanently disposed of contentions of this kind in the 
following paragraph undoubtedly written by Eastman: 


As we view this provision, [the recently amended section 
15 (6)] it recognizes clearly that divisions are affected with a 
public interest and are not a mere matter of bargain and trade 
between carriers. Upon analysis, the ‘‘equitable considerations’’ 
stressed by defendants mean only that complainants are in great 
need of the joint rates in question while defendants are not in such 
need and, indeed, might in some cases prefer to refrain from 
participating. It follows that defendants have a strategic advantage, 
if divisions were to be fixed by the ordinary process of bargaining. 
But one of the duties of a common carrier is to participate in such 
joint rates as the public interest requires. This is an incident of 
their public undertaking, and equity does not necessarily demand 
that they be compensated by larger divisions in the instances where 
it might be more advantageous to confine traffic to their own lines. 





15 Pittsburgh & W. V. Ry. Co. v. Pittsburgh & L. E. R. Co., 61 I. C. C. 272. 
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In referring to the effect of the 1920 amendment the author of the 
report (Eastman most certainly) said: 


* * * * it is an intent clearly disclosed that we shall keep 
continually in view the public interest, the public need for a trans- 
portation system strong in all its parts, and the consequent necessity 
that carriers shall receive compensation fairly proportioned to the 
amount and character of the service which they perform and ade- 
quate to enable them to perform it efficiently. 


This was perhaps the first divisions case in which a feeble effort was 
made to show costs of service. The Commission said: 


As has already been indicated, complainants’ evidence as to 
cost of service is not adequate, and, even if it were, could hardly be 
used as a measure of divisions in the absence of evidence in regard 
to the relation of the joint rates to the total cost of the service 
performed. The evidence as to the relative amount and character 
of service performed is also inadequate. .. . 


New England Divisions—At about the same time, the early summer 
of 1921, Eastman was deeply interested in another still more important 
controversy over divisions, namely those of the New England railroads. 
The first decision, dated July 6, 1921, was adverse to those carriers,’® 
but there were 4 dissenters, including Eastman, who wrote the principal 
separate expression, putting considerable emphasis on ‘‘the financial 
needs of the New England roads and the consequences to the entire 
country if they should meet with serious financial trouble.’’ 

The second report after reargument, in which the Commission 
reversed its original conclusions, with 3 dissenters, was ‘‘by the Com- 
mission’’ but actually written by Eastman. He again referred to the 
importance of a national transportation system and expressed the view 
‘*that Congress intended the relative financial needs of carriers so far as 
these needs are legitimate and incident to the transportation service, to 
be given consideration in fixing divisions,’’ but there was an almost 
imperceptible difference between this report and Eastman’s former 
dissent in the emphasis on financial need and cost of service. In the 
second report Eastman said: 


The thought dominates the law, as it is now framed, that a 
paramount consideration in determining the equitable share of the 
joint revenue which any carrier shall receive must be the relative 
amount and cost of the service which it renders, and that mileage 
is not a gauge of relative cost where terminal service is performed 


or the transportation is carried on under other unfavorable con- 
Gite. ©“ ¢° 


Summing up this phase of the matter, we are of the opinion 
that our power over divisions is founded upon the public interest ; 





16 For history of this case, citations, etc., see Langdon, pp. 723, 724. 
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that the carriers are mutually dependent parts of the transportation 
system; that the public interest requires that all essential parts be 
maintained, so far as possible, in effective working condition; that 
the relative amount and cost under economical and efficient manage- 
ment of the service rendered is a prime factor in determining the 
fair and equitable share of joint revenue which each carrier shall 
receive; and that included in such cost is a due proportion of the 
burden of maintaining the financial integrity and credit of the 
carrier. 


The decision was contested in the courts and was sustained by the 
Supreme Court in an opinion by Justice Brandeis which prominently 
stressed financial need as an element to be taken into consideration in 
establishing divisions. Thereafter the term ‘‘New England divisions’’ 
in the minds of many persons connoted a kind of pecuniary blood 
transfusion.1*7 Eastman had no such conception. In 1937 he wrote 
as follows in reply to a letter from a perspicacious railroad lawyer who 
had detected some disharmony in the reports of the Commission and 
the courts pertaining to New England divisions :1* 


‘‘T have your letter of March 15 and have read with much 
interest what you have to say in this letter in regard to the two 
decisions on the New England Divisions Case. * * * * However, I 
am quite sure that I personally wrote the second opinion in the 
ease. My recollection is also, that my views underwent some change 
between the time I wrote my dissenting opinion in connection with 
the original decision and the time the second decision was written. 
If I am not mistaken in my recollection, I came to the opinion that 
it would be impracticable to base divisions upon the financial needs 
of the carriers which would be continually shifting, and what I had 
really been talking about in my dissenting opinion was cost of 
service in the broadest sense of that term. Therefore, when the 
second decision was written I had in mind that it could be defended 
upon the basis of relative cost of service, and without reliance 
upon relative financial needs. To my surprise, however, when 
the matter came before the Supreme Court, the doctrine of basing 
divisions in part on financial needs was apparently accepted by the 
court in the New England case and was clearly adopted later on in 
the Kansas City, Mexico & Orient case.’’ 


A further indication that Eastman was less disposed to rely on 
financial need than some people believed him to be is to be found in his 
dissent in the so-called citrus divisions case.!® 


17 The New England Divisions Case is included in a list of “Principal General 
Revenue Cases” appended to “Fair Reward and Just Compensation, Common 
Carrier Service’—Clyde B. Aitchison. 

18 Letter to William L. Grubbs, March 19, 1937. 

19 Quoted by Langdon, p. 724, note 32. In at least two previous decisions 
relating to divisions Eastman was unwilling to rely on revenue needs to the extent 
urged by Commissioner McChord, Federal Valley R. Co. v. Toledo & O. C. Ry. 
‘. rs ar C. 499, 503; United States War Dept. v. Abilene & S. Ry. Co., 100 
~ ie en Se 
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The New England divisions were under continuing study by East- 
man until 1927. The revision originally ordered by the Commission 
in 1921 was intended to be temporary. The interested carriers were 
directed to negotiate in an effort to establish satisfactory permanent 
divisions, but little was accomplished in this way. There was a further 
hearing, and Eastman felt obligated to write the report thereon 
himself.2° Necessarily he could not give it his undivided attention, and 
two years elapsed between the dates of submission and decision. It 
covered 94 pages and was the longest report on the subject of divisions 
which bears his name. 

No important new principles were involved in this report. The 
New England railroads again urged their financial needs, arguing that 
their divisions must be increased to offset low earnings on local traffic. 
Eastman thought this contention went too far.21 There was some 
evidence pertaining to costs, upon which Eastman commented as 
follows : 


But complete information as to such costs has not been furnished 
of record. No mathematically accurate test is available, if one is 
possible, which may be doubted. In our opinion the available 
evidence does not show that the New England divisions, considered 
as a whole, are too low in relation to comparative costs of service. 


Dwisions of Western Railroads—In 1928 Eastman was called on 
to give intensive study to divisions in another section of the country. 
The Commission a few years before had instituted an investigation 
on its own motion into the propriety of divisions of the western railroads. 

The first phase of this proceeding to be presented for decision in- 
volved a controversy between the southwestern lines and the western 
trunk-lines. Eastman personally wrote a report which reduced the 
‘revenues of the southwestern railroads.22, Upon the filing of the in- 
evitable petition for reconsideration by those lines he wrote another 
report commenting seriatim on the criticisms of his original report.?* 
In these reports he reiterated his conviction that ‘‘relative cost of service 
is clearly a vital factor’’ in determining divisions. The controverted 
questions discussed in these reports were mainly of a statistical nature. 

Again the Supreme Court had a divisions case before it on suit 
of the southwestern lines, and this time Justice Butler spoke for the 
court.2* The decision was sustained, but the court had a criticism of 
the Commission’s reports, saying: 


The Commission’s failure specifically to report the facts and 
give the reasons on which it concluded that under the circumstances 
the use of the average or group basis is justified leaves the parties 


20 126 I. C. C. 579. 

21 Langdon, p. 724, n. 28. 

22 In re Divisions of Freight Rates, 148 I. C. C. 457. 

23 156 1. C. C. 94. 

24 Beaumont, S. L. & W. Ry. v. United States, 282 U. S. 74. 
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in doubt as to a matter essential to the case and imposes unnecessary 
work upon the courts called upon to consider the validity of the 
order. 


A kind of irony of fate was involved in this reproof, because upon 
both himself and his subordinates Eastman imposed the most rigorous 
standards of clarity in the writing of reports. Nothing irritated him 
more than reports which failed to state reasons for their conclusions.”® 
No doubt his conscience was clear in this instance.”* 

Another important aspect of western divisions was discussed in a 
subsequent report in the general investigation before referred to.?? 
This report was ‘‘By the Commission’’ but Eastman wrote the section 
entitled ‘‘Transcontinental Divisions’’ covering about 34 pages. His 
conclusion reached after detailed study and the exercise of his unfailing 
intellectual honesty was as follows: 


Cost of service, including the burden of carrying the necessary 
investment, ought to be the factor of primary importance in fixing 
the divisions of joint rates. The record is huge and is filled with 
a vast amount of minutely detailed evidence describing physical 
conditions, particularly in transcontinental territory, which it is 
alleged must add largely to cost of service. But no satisfactory 
accounting records have been produced which make it possible to 
translate this mass of detail into terms of cost of service stated 
in dollars and cents. There is much reason to believe, however, 
that the effect of grades and curves and like incidents of service 
through the mountainous districts upon the total cost of service 
over the transcontinental routes has been much exaggerated. The 
mountains exist but so do the great plains over which heavily loaded 


25 In his “twelve-point primer” included in his 25th anniversary address he said: 

5. The decisions of the tribunal should present succinctly the pertinent facts, 

as they are found to be, and the conclusions reached, but also state clearly the 

reasons for the conclusions. 

26 At the time there was speculation as to whether the Court had gone out of 
its way to criticize Eastman’s report because of what was said to have been resent- 
ment on the part of certain justices at what Eastman had said a few years before 
in his: statement in his concurring expression in Excess Income of St. Louis & 
O'Fallon Ry. Co., 124 I. C. C. 3, 50-1: 

In determining such questions knowledge of pertinent facts and an ex- 
perience which makes it possible to visualize the probable results of a particular 
public policy are quite as important as familiarity with the law books. It is 
an instance in which the law is influenced if not governed by the facts. When, 
therefore, the question relates to the constitutional limits of the public regula- 
tion of railroads, an intimate knowledge of railroads, of their relations with 
and their importance to the shipping and investing classes and to the public 
generally, and of their past history and future prospects becomes of the highest 
consequence. Such knowledge it is the peculiar duty of this commission to 
acquire. As to such matters it occupies a daily front seat upon the stage, 
while the Supreme Court of necessity is only an occasional visitor in the 

balcony. Whether the commission has the ability to make the best use of its 
opportunities for knowledge may be open to debate, but at least it must proceed 
upon that assumption. 

27 203 I. C. C. 299 
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trains can be moved under very favorable conditions. * * * * How- 
ever, this case must be decided on the basis of the evidence of record, 
voluminous but most unsatisfactory; and there is no other way of 
deciding it than by the exercise of general judgment after con- 
sideration of this evidence, such as it is. Upon consideration of 
all the evidence of record, we are unable to find that the divisions 
of the transcontinental rates are unlawful. 


Eastman never again found time to write another report in a 
divisions case or any major part thereof. However, he participated in 
numerous subsequent decisions on this subject and contributed ideas 
for some of them, particularly the two decisions of 1939 involving 
interterritorial divisions.® 

Barge-Rail Divisions—In the years from 1922 to 1932 Eastman 
devoted much study to divisions of joint rates between railroads and 
barge lines, as well as those of all-rail rates before discussed. Chiefly 
involved was the Federal barge line on the Mississippi-Warrior water- 
ways, which under the Transportation Act, 1920, was continued in 
operation by the War Department. A number of joint rates between 
the barge line and connecting rail carriers had been established by 
the United States Railroad Administration while it was in charge of the 
railroads in 1918 and 1919, but the geographical coverage was not 
complete. 

At that time it was believed that barge transportation on the 
inland waterways could not be successful without an extensive system of 
joint barge-rail rates. In 1920 and 1921 the War Department filed 
complaints with the Commission seeking the establishment of a large 
number of additional joint rates and a basis of divisions thereof applicable 
also to the existing joint rates. These cases were assigned to Eastman, 
who personally drafted the Commission’s report.?® 

The limitations of the record were such that he found it impossible 
to formulate definite findings. Instead the parties were advised ‘‘to 
compose their differences in friendly conference and negotiation’’ in the 
light of general principles which he suggested to govern both rates and 
divisions. This course was only moderately successful. 

Hence there were a number of further hearings on the original 
complaint requiring the Commission to prescribe barge-rail divisions 
for individual situations. Also there were additional complaints when 
the barge line extended its operations to new ports.2® The enactment 
of the Denison Act in 1928 had as its purpose the expediting of 
procedure in establishing joint rates and divisions without a prior 
hearing.“ As a result there are a considerable number of reports 
scattered through the Commission’s bound volumes for that period 





28 Southwestern-Official Divisions, 234 I. C. C. 135; Divisions of Rates, Official 
and Southern Territories, id. 175. The action of the Commission in the first-named 
decision, discarding the principle of a mileage prorate, which had been followed 
in an earlier decision in the same proceeding, 216 I. C. C. 687, was due to a con- 
siderable extent to Eastman’s influence. 

29 United States War Dept. v. Abilene & S. Ry. Co., 77 I. C. C. 317. 

80 Inland Waterways Corp. v. Chicago G. W. R. Co., 129 I. C. C. 521; Inland 
Waterways Corp. v. Northern Pac. Ry. Co., 160 I. C. C. 794. 
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which deal with barge-rail divisions. All were written either by East- 
man himself or under his immediate direction. They reflect his thinking 
on divisions. 

Eastman was consistently sympathetic with experiments in the 
development of new forms of transportation, including the Federal 
barge line, but he was not always able to accept some of the more 
extreme contentions of its officials. One such example was their con- 
tention that the financial needs of the new enterprise should be con- 
sidered in the determination of its divisions. Eastman’s comment on 
this argument was as follows :*” 


The circumstances of the case, however, are peculiar, for the 
barge line is owned and operated by the Government. It is so 
owned and operated, as was stated in our first report, ‘‘not neces- 
sarily as a permanent governmental undertaking, but to test the 
possibilities of transportation by barge upon these great inland 
waterways.’’ In view of this experimental status it does not seem 
to us that the factor of financial weakness ought to be given weight 
in the fixing of its divisions. The barge line is not, as yet, an 
established part of the National transportation system upon which 
communities are dependent, and it furnishes no service where 
means of transportation would otherwise not exist. It is rather a 
supplement to the rail service, a supplement which, it is hoped, 
will add to and render more nearly adequate the sum total of 
transportation facilities. According weight to the factor of financial 
weakness, under such circumstances, would tend to cloud the 
results of the experiment. 


In one of these reports (1929)%* Eastman took note of dissatis- 
faction voiced by the barge line and its friends because of the slow 
progress in the establishment of barge-rail divisions. He pointed out 
‘that the just determination of the questions which have arisen between 
the Federal barge line and its rail connections over divisions presents 
great difficulties * * * * we have been plowing new and very difficult 
ground.’’ He added the following paragraph, which was a kind of 
summary of the problems he had encountered in his experience with 
divisions cases of the preceding 10 years: 


Existing rail divisions throughout the country are in general 
the confused product of a process of bargain and trade dating back 
over many years and influenced by a multitude of considerations, 
but governed largely by power. They conform to no recognizable 
rules or principles, and their justice and equity are roughly pro- 
portionate to the degree of equality in bargaining power. Our own 
authority over divisions was very limited until the transportation 
act, 1920, and no divisional controversies of major importance 
were brought to us for consideration prior to that act. The point 





81 See “The Denison Act: An Experiment in Administrative Law’ (Hosmer), 
10 I. C. C. Practitioners Journal 1007. 
82 United States War Department v. Abilene & S. Ry. Co., 92 I. C. C. 528, 535. 
83 155 1. C. C. 343, 347. 
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of approach in the public regulation of divisions, also, must of 
necessity be quite different from that of the railroads in their 
private negotiations, and it has been necessary to attempt to 
develop principles and system where none have heretofore existed. 
The difficulty of the problem has been further enhanced by the 
difficulty of finding, as data are now kept, any accurate statistical 
or accounting measure of the differences in transportation con- 
ditions and costs as between carriers or groups of carriers. In 
rejecting divisional arrangements based on existing all-rail divisions, 
therefore, the barge line has presented to us new problems of 
much complexity which affect the rail carriers in all three of the 
great rate territories. It is not surprising, therefore, that these 
problems have required time and that there has as yet been no 
final solution of all of them. 


In the foregoing passage and others quoted previously one may 
detect a feeling akin to frustration, which Eastman intimated occasion- 
ally because the statistics of that day afforded him so little help in his 
effort to determine divisions in the light of relative cost of service, 
which he considered ‘‘the prime factor.’’ That feeling had much to 
do with the fact that he was a pioneer in urging the development of 
improved methods of cost ascertainment in transportation. Unques- 
tionably he would have welcomed the increasing interest in this subject 
since his death. 

The reference in the last quotation to the attempt ‘‘to develop 
principles and system where none have heretofore existed’’ is also 
significant. In respect of divisions Eastman was as much concerned 
with system as he was with principles. 

Until about 30 years ago almost the only systematic bases of 
divisions in use were mileage prorates. Eastman easily detected the 
essential defects in such a system. In the second report dealing with 
the New England divisions he pointed out the unfairness of a mileage 
prorate to the carriers in that territory for the following reasons :** 


They are terminal lines; their hauls are short; their traffic 
splits at frequent junction points and is diffused over many 
secondary and branch lines; their trainloads are necessarily 
relatively light; the density of their freight traffic is relatively 
low; and while their investment per mile of road is low, their 
investment per revenue ton-mile is relatively high. Moreover, no 
coal mines are located on their rails, and fuel and many other 
supplies must be brought from considerable distances. 


In his first report relating to the Federal barge line, which had 
proposed a mileage plan, Eastman repeated this thought.*° Therefore 
he suggested a first-class rate prorate as one basis for negotiation by the 
parties. Later when it became necessary to prescribe divisions of 
barge-rail rates he realized that such prorates too had some fundamen- 


8466 1. C. C. 196, 199. 
8577 1. C. C. 317, 353. 
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tally undesirable feature ** or had to be modified to conform to par- 
ticular situations. His plan for dividing the rates between southwestern 
and western trunk-line territories was another such example. 

His preference for a basic first-class rate prorate with adaptations 
to the particular situation under consideration led to development of 
the plan of using scales of prorating factors in the later decisions involv- 
ing barge-rail divisions.**7 The influence of that plan may be traced 
to methods subsequently followed in prescribing all-rail divisions. 

Certain other views of Eastman on divisions may be mentioned 
briefly. He saw nothing essentially wrong with a division which 
happened to exceed a local rate from and to the same points.** In one 
of the earlier barge-rail reports *® he rejected ‘‘the anomalous conclu- 
sion that the divisions of the joint rates to which the barge line is fairly 
and equitably entitled are minus quantities, in other words, that it 
should pay something for performing its part of the service.’’ This 
seemingly axiomatic principle was not definitely established until about 
8 years later after a decision of the Commission, from which Eastman 
had dissented, was set aside on court review.*® 

Conclusion—In a recent penetrating article on ‘‘Limits of the 
Administrative Process,’’*! Professor L. L. Jaffe of the Harvard Law 
School suggests that the necessary attributes of a commissioner are 
courage, ingenuity, and flexibility. With a qualification presently 
noted Eastman was generously endowed with these qualities. 

Probably Eastman would have disclaimed any exercise of courage 
in his activities concerned with divisions. His abundant courage was 
of the unspectacular kind which Lincoln perhaps had in mind when 
he spoke of ‘‘firmness in the right,’’ and it was evidenced by his com- 
plete fearlessness of criticism. Some of his views on divisions, as well 
as on other subjects, were regarded by certain of his colleagues as rank 
heresy, and they did not conceal their feelings.*2 Only a very few of 
his divisions reports were unanimously adopted. Those reports also 
were flayed as ruthlessly by skilled practitioners accomplished in that 
art as if they had been the faltering proposed reports of tyro examiners. 
To Eastman the probability of judicial review of his reports was no 
deterrent whatsoever.* 





36 151 1. C. C. 91, 95; 103-104. 

87 174 I. C. C. 477; 183 I. C. C. 503. 

38 Langdon, p. 733. 

8992 1. C. C. 528, 537. 

40 Wheelock and Bierd v. Akron, C. & Y. Ry. Co., 179 I. C. C. 517; Alton R. 
Co. v. United States, 287 U. S. 229. 

4167 Harv. L. Rev. 1105 (May 1954). 

42 The second report in the New England divisions case shocked Commissioner 
Hall to the point of “expressing my profound dissent from most that is said and all 
that is decided in the present report.” 

43 One of his 12 points in his 25th anniversary address was as follows: 

The courts were at one time much too prone to substitute their own 
judgment on the facts for the judgment of administrative tribunals. They are 
now in danger of going too far in the other direction. The principle that it 
is an error of law to render a decision not supported by substantial evidence 
is a salutary principle. The courts should enforce it. 

(He might not feel quite the same way today.) 
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It seems at least debatable whether the word ingenuity could be 
used accurately in describing Eastman’s mentality so much as imagina- 
tion or sensitivity. He grasped facts quickly but at the same time he 
had the patience to spend all the time at his disposal which might 
be necessary for a particular case, as indicated by the careful and 
prolonged study he gave to his reports on divisions. Also he had 
unusual ability to discern relationships between facts or ideas not 
readily apparent to others. This was shown by his early realization 
of the broad significance of the tap-line division principle and the 
fallacy that divisions in general involved no element of public interest. 

It is to be doubted whether Eastman got any satisfaction from 
contriving solutions such as those presented in divisions cases merely 
to gratify a sense of his own cleverness or power. He never undertook 
such a solution unless he could assure himself that he had a proper 
understanding of all the pertinent facts. He was no bureaucrat. In 
both the New England divisions case and the first barge-rail case it 
was his hope that the parties would adjust the divisions themselves 
without requiring the Commission to do so. 

Unquestionably Eastman’s mind was flexible. It has been shown 
that his views on divisions underwent development and modification, 
as he himself pointed out. He was ever on the lookout for new ideas 
and fresh points of view wherever they might be found. (He once 
remarked that he would have enjoyed the life of an explorer.) 

During the period in which Eastman was wrestling with questions 
of divisions he was also giving equal or greater attention to other 
aspects of transportation even more important. His labors in that 
period, however, are probably overshadowed by his achievements after 
1933, a year which marked a turning point in his public career. It 
appears, therefore, that political scientists who study that career will 
put special emphasis on his work from 1933 to 1944. The results of 
any such research should be welcomed by all who have any stake in the 
successful working of the administrative process. 

The enduring influence of Eastman on administrative regulation, 
it is believed, will rest not so much on the merits of this or that principle 
which he followed in dealing with the various problems coming before 
him as upon the qualities of mind and spirit which he brought to bear 
on those problems. His conception of the public service can best be 
described by quoting what he said of administrative tribunals in his 
25th anniversary address: 

To be successful, they must be masters of their own souls and 
known to be such. * * * these tribunals must not be under the 
domination * * * of anything else than their own independent judg- 
ment of the facts and the law. 














The Uniform Commercial Code 


By Epwarp DUMBAULD 


The Uniform Commercial Code is intended to be a uniform act in 
all jurisdictions. Up to the present time however it has been enacted 
only in Pennsylvania, and when it goes into effect on July 1, 1954 it 
may have the effect of making the law of Pennsylvania different from 
that of other jurisdictions rather than uniform with it. 

The code is an ambitious project, covering various fields of com- 
mercial law and superseding many existing uniform acts. It was 
prepared under the auspices of the American Law Institute and of the 
National Conference of Commissioners on Uniform State Laws following 
numerous drafts. Numerous changes were made by the Editorial Board 
on December 29, 1952 following a presentation by a subcommittee of the 
Law Committee of the Association of American Railroads. John B. 
Prizer, General Counsel of the Pennsylvania Railroad, was chairman 
of this subcommittee. Some points raised by the subcommittee were 
not incorporated by the Editorial Board in their final recommendations. 

The code is divided into ten articles, the last of which merely fixes 
the effective date of the act and repeals inconsistent legislation, includ- 
ing numerous specified acts. Besides the Warehouse Receipts Act of 
March 11, 1909, P. L. 19, 6 P. 8. 131-180 and the Uniform Bills of Lading 
Act of June 9, 1911, P. L. 838, 6 P. S. 51-105, the repealed acts include 
the Negotiable Instruments Act, the Uniform Stock Transfer Act, the 
Sales Act, the Bulk Sales Act, the Chattel Mortgage Act, and numerous 
other statutory provisions. 


Of the nine substantive articles in the code, the first contains rules 
of interpretation and definitions. 

Article 2 deals with sales. In this section of the act substantial 
innovations are made, minimizing the importance of passage of title 
to goods and in lieu thereof providing specific rules set forth in the act. 

Article 3 deals with commercial paper. It is substantially a con- 
densed recodification of the Negotiable Instruments Law. 

Article 4 deals with bank deposits and collections and Article 5 
with documentary letters of credit. 

Article 6 deals with bulk transfers. 

Article 7 deals with warehouse receipts, bills of lading and other 
documents of title. 

Article 8 deals with investment securities. In this article an attempt 
has been made to simplify the transfer of stocks and reduce the number 
and type of documents that may be demanded by the transfer agent. 





Address before Pittsburgh Regional Chapter, April 12, 1954. Mr. Dumbauld 
is an attorney-at-law, Uniontown, Pennsylvania and was formerly at the Department 
of Justice. 
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A guaranteed signature of a fiduciary and proof tnat the person signing 
had such capacity at the date of signing is sufficient to justify transfer, 
unless there is actual notice that the transfer is wrongful. The object 
of the code is to leave to the probate or other court supervising the 
fiduciary the responsibility for determining the rightfulness of the 
transfer rather than imposing any such liability on the transfer agent. 

Article 9 deals with security transactions. This is another part 
of the code which contains substantial innovations, chiefly designed to 
permit financing based upon security interests in accounts receivable 
and floating inventories of goods while permitting the collection of such 
accounts and the sale of such goods in ordinary course by the original 
owner. 

For comprehensive discussion of the commercial code see the March, 
1952, issue of the Wisconsin Law Review. See also Pennsylvania 
Annotations (1952). 

Our chief concern is with Article 7 of the code, relating to ware- 
house receipts and bills of lading. On this topic see Pennsylvania 
Annotations (1952) 120-143. 


Generally speaking, for the most part the provisions of the code 
earry forward in a condensed and reorganized form the provisions of 
existing law. 

Insofar as interstate transportation is concerned and the storage 
of agricultural products in interstate commerce the provisions of federal 
law contained in the United States Warehouse Act of August 11, 1916, 
7 U.S.C.A. 260-263, and the federal Bills of Lading Act of August 
29, 1916, 49 U.S.C.A. 81-124, remain controlling. 

In Pennsylvania these uniform acts prior to their repeal by the 
Commercial Code were the Warehouse Receipts Act of March 11, 1909, 
P. L. 19, 6 P. S. 131-180, and the Uniform Bills of Lading Act of 
June 9, 1911, P. L. 838, 6 P. S. 51-105. It will be noted that the old 
law contained certain penal or criminal provisions (6 P. S. 94-100, 6 
P. S. 170-175) which apparently were not transferred to the criminal 
code but were repealed by the absolute repeal of those acts by the code. 

The old acts state clear, brief, and specific rules applicable to bills 
of lading or warehouse receipts. The code endeavors to be more concise, 
but probably results only in being more confusing, by combining certain 
rules which apply to both types of document of title and by using more 
general terms and theoretical concepts such as ‘‘reasonable commercial 
standards.”’ 

Thus the Uniform Bills of Lading Act clearly distinguishes between 
straight bills, where the goods are consigned to a specified person, and 
order bills; and provides that any provision purporting to make an 
order bill non-negotiable shall be void (except that the federal act 
permits such an agreement in writing by the shipper upon the face 
of the bill (49 U.S.C.A. 83). There is also a specific statement of what 
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terms shall be included in a bill, (6 P. S. 52) ; and a non-negotiable bill 
must be plainly so marked by the carrier (6 P. 8. 58, 49 U.S.C.A. 86). 

Under the code section 7-202 relating to the terms of the document 
applies only to warehouse receipts and no similar provision is preserved 
with respect to bills of lading. Section 7-202 makes clear that the only 
effect of omission of an essential term in a warehouse receipt is to 
impose liability on the issuer for damages caused by the omission. 
Under 6 P. S. 132 it might be argued that a receipt not containing one 
of these terms is entirely outside the scope of the act. 

The old act provides that a carrier in the absence of lawful excuse 
is bound to deliver goods upon the consignee’s or holder’s demand 
accompanied by an offer in good faith to satisfy the carrier’s lien and 
to surrender the bill and sign a receipt acknowledging delivery. It is 
provided that if the carrier refuses the burden shall be upon it to 
establish the existence of a lawful excuse. The carrier is liable for 
misdelivery if it delivers to one not lawfully entitled to possession of 
the goods otherwise than as authorized by the statutory provision 
justifying delivery to the consignee or holder. Even in such case the 
carrier is liable under existing law if prior thereto he had been requested 
by or on behalf of a person having a right of property or possession 
in the goods not to make such delivery or had information that the 
delivery was being made to a person not lawfully entitled to possession 
of the goods. 

Under the code, section 7-403 provides that the carrier or ware- 
houseman must deliver the goods to the person entitled under the 
document if such person satisfies the bailee’s lien and surrenders the 
document unless the bailee establishes any of the following defences: 

(a) Delivery of the goods to a person whose receipt was right- 
ful as against the claimant. 

(b) Damage to or loss or destruction of the goods for which the 
bailee is not liable. 

(ec) Previous sale or other disposition of the goods in lawful 
enforcement of a lien or on warehouseman’s lawful termination of 
storage. 

(d) Exercise by seller of his right to stop delivery under the 
article on sales. 

(e) Diversion, reconsignment or other disposition pursuant to this 
article or the tariff. 

(f) Release, satisfaction or any other fact affording a personal 
defense against the claimant. 

The Code provides a difference with respect to initiative. Require- 
ment of receipt is treated generally under the code in Section 1-206. 
That partial delivery must be ‘‘conspicuously’’ noted is new. 

Section 7-404 provides that a bailee who in good faith, including 
observance of reasonable commercial standards, has received goods and 
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delivered them according to the terms of the document of title is not 
liable although the person from whom he received the goods had no 
authority to dispose of them. The Code broadens nonliability of bailee 
for conversion. See 69 P. S. 227. Present immunity might apply only 
where delivery of goods was proper and lack of authority related only 
to the document. 

Section 7-503 provides that a document of title confers no right in 
goods against a person who before the issuance of the document had 
a legal interest in them and who neither delivered nor entrusted them 
to the person procuring the document with power of disposition or 
pursuant to a contract for sale nor acquiesced in his procurement of any 
document of title. 


Under this section of the code the power of a person in possession 
to give title to a bona fide purchaser by direct sale of goods is expanded: 
See Section 2-403. But under the code power to give title by means of a 
negotiable document is no longer strictly dependent on the power to 
sell the goods themselves. So long as the owner acquiesced in the pro- 
curement of a negotiable document, his rights can be defeated by a good 
faith purchaser of the document in the ordinary course of business. 

The duty of care of the carrier (Section 7-309) and of the ware- 
houseman (Section 7-204) is limited to that degree of care ‘‘which a 
reasonably careful man would exercise under like circumstances.’’ 
Under the old law the test of the warehouseman’s liability was his failure 
to exercise such care as ‘‘a reasonably careful owner of similar goods 
would exercise’’ (6 P. S. 151) and the earrier’s degree of care was that 
which ‘‘a reasonably careful man would exercise in regard to similar 
goods of his own”’ (6 P. S. 53). 


Possibly this is no change in the standard, unless it be claimed that 
ordinarily a carrier or warehouseman may be expected to exercise less 
care than the owner of goods. It has sometimes been said that there is 
a difference in the case of trust administration between what a reason- 
able and prudent trustee would do and what a reasonable and prudent 
investor of his own funds might do. Perhaps a similar distinction 
may arise under the standard of care prescribed by the commercial code. 


Section 7-309 permits limitation of carrier’s liability by valuation 
rates; and also contains a provision that this section does not repeal 
any existing law or rule of law which imposes a higher responsibility 
upon carriers or invalidates contractual limitations which would be 
permissible under this article. 

The old act contains provisions that when goods are shipped to 
a purchaser the form of the bill shall indicate transfer or retention of 
title (6 P. S. 90). This is omitted in the code, in accordance with the 
theory of the sales article (Article 2) which lays stress upon title. 

As provided in the old law, the carrier may escape liability for 
nonreceipt or misdescription of the goods by inserting reference to marks 
or labels or wording such as ‘‘said to contain,’’ ‘‘shippers load and 
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count,’’ or the like, if such indications are true statements. (In the 
ease of warehouse receipts (but not bills of lading) a new requirement 
is made that such lack of knowledge on the part of issuer be indicated 
‘‘conspicuously.’’) The code provides that the shipper shall idemnify 
the carrier for the accuracy of such information furnished by him, but 
this does not affect the carrier’s responsibility to third parties (Section 
7-301). 

Section 7-302 deals with through bills of lading imposing obligations 
to be performed in part by carriers other than the issuer. The code 
makes it clear that the initial carrier is liable for all defaults of connect- 
ing carriers. 

Section 7-303 deals with diversions and reconsignment. There is 
a provision that unless a change of instructions is noted on a negotiable 
bill, a purchaser without notice can hold the carrier according to the 
original terms. This provision is new. As to negotiable bills it does 
not change existing law since it permits change of instructions to be 
made only by the holder and requires it to be noted on the bill. As 
to non-negotiable bills the code gives the carrier greater freedom to 
comply with the instructions of the consignor and less freedom to 
comply with instructions of the consignee. For another such change 
see Section 7-403 (4). 


Section 7-305 permits issuance of bills at destination or other places 
than the point of shipment. This recognizes the rapidity of modern 
transportation as compared with the speed of the mails. 

Section 7-306 provides that unauthorized alteration or filling in 
of blank leaves the bill enforceable according to its original tenor. 
This is the same as the old law (6 P. S. 66). In the case of a negotiable 
warehouse receipt, a blank filled in without notice of want of authority 
may be treated as authorized by a purchaser for value (Section 7-208). 


Under the old law, 6 P. S. 143 relating to warehouse receipts does 
not deal with unauthorized filling in of blanks. Where the alteration 
is immaterial or nonfraudulent or the rights of a bona fide purchaser 
are involved the code reaches the same result as the present law. The 
code deals only with alteration of negotiable receipts. Under the code 
the effect of alteration of a non-negotiable receipt would be decided 
under common law principles. 


Section 7-307 and Section 7-308 deal with the carrier’s lien and 
enforcement thereof by public or private sale in block or in parcels 
at any time or place and on any terms that are commercially reasonable, 
after notifying all persons known to claim an interest in the goods. 
The fact that a better price could have been obtained by a sale at a 
different time or in a different method is not of itself sufficient to 
establish that the sale was not made in a commercially reasonable manner. 
Sale in a recognized market or at the price current there or a sale in 
conformity with commercially reasonable practices among dealers in 
the type of goods sold constitutes commercial reasonableness. A sale of 
more goods than apparently necessary to satisfy the obligation is not 
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commercially reasonable except in cases covered by the preceding 
sentence. 

The code makes it clear that demurrage and storage charges and 
preservation expenses create liens whether the bill is negotiable or 
not. But under the code miscellaneous liens may not be created by 
express contract, whether the bill is negotiable or not. The old 
law allows the enforcement of certain types of liens without any notation 
on a negotiable bill. As to other types of liens it requires that it be 
expressly ‘‘enumerated’’ but makes no requirement as to showing the 
amount of those charges. The code treats all liens in the same manner, 
making no absolute requirement as to notation but limiting the carrier’s 
lien as against a purchaser for value or a negotiable bill to a reasonable 
charge unless the amount of the charges is contained in an applicable 
tariff or noted on the negotiable bill. 

Subsection (2) broadens the power of an unauthorized person 
to subject the goods of an owner to a ecarrier’s lien. This is new. 

Section 7-308 gives the carrier greater freedom than heretofore 
in making sales to enforce liens. 

The carrier is liable for loss resulting from failure to comply with 
the requirements for sale under this section and in case of wilful viola- 
tion is liable for conversion. The carrier may bid at any public sale 
pursuant to this section. 


A purchaser in good faith of goods sold to enforce a carrier’s 
lien takes the goods free of any rights of persons against whom the 
lien was valid, despite noncompliance by the carrier with the require- 
ments of this section. The rights provided by this section are in 
addition to all other rights allowed by law to a creditor against his 
debtor. 

In Section 7-209, changes are made by the code with respect to 
the lien of warehousemen. 6 P. S. 23, 26 permits no liens even by 
express contract outside the categories specifically authorized. The 
code clearly allows such a lien if properly noted on the receipt. The 
code extends the power of an unauthorized person to subject the goods 
of another to a lien. A mere thief in the absence of notice by the 
warehouseman can create the basic lien of subsection (1). The ‘‘ex- 
tended’’ liens provided for in subsection (2) depends on the power 
of the depositor to give title by means of a negotiable document under 
Section 7-503. 

In the case of negotiable receipts the code exempts from notation 
charges for storage, transportation, insurance and labor; and provides 
only that if the amount of charges is not stated the warehouseman is 
limited as against a bona fide purchaser to a reasonable charge. The old 
law required that all liens other than for storage charges must be noted. 


Several general provisions apply to both warehouse receipts and 
bills of lading. 
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Under Section 7-401 the obligations imposed upon an issuer apply 
to a document of title regardless of the fact that (a) it may not 
comply with requirements of law regarding its issue, form or content 
or (b) the issuer may have violated laws regulating the conduct of his 
business or (¢) the goods covered by the document were owned by the 
bailee at the time the document was issued or (d) in case of a ware- 
house receipt, the issuer does not come within the definition of ware- 
housemen. 

In Section 7-402 the code applies to the good faith purchaser of a 
non-negotiable document the rule that he can sue the issuer in case of 
an unmarked duplicate. The code expressly denies the purchaser any 
interest in the goods, giving him only a right of action against the 
issuer. The same result however seems to follow under the old law. 

Section 7-501 relates to negotiation. The holder must purchase 
in good faith ‘‘including observance of reasonable commercial standards 
and for value, unless it is established that the negotiation is not in the 
current course of business or financing.”’ 


Here the code imposes a more severe test on a transferee than the 
old law. Under the code not only good faith is necessary but observance 
of reasonable commercial standards in the current course of business. 
The code gives the bailee the absolute right to turn the goods over to 
the holder, regardless of any information he may have as to the holder’s 
lack of right. Cf. 6 P. S. 63, 140. 


Section 7-501 (2)(b) is a new provision that when a document 
running to the order of a named person is delivered to him the effect 
is the same as if the document had been negotiated. There are a few 
situations under the code where the person to whom the document 
runs must depend for his rights on having received the document by 
negotiation. See Sections 7-207 (2), 7-304 (3), 7-304 (4). 

Section 7-502 provides that due negotiation gives the holder title 
to the document, title to the goods, all rights accruing under the law 
of agency or estoppel, and the direct obligation of the bailee to hold or 
deliver the goods according to the terms of the document free of any 
defence or claims by him not apparent on its face. However, a holder 
of a delivery order until it has been accepted by the bailee acquires 
rights only against the issuer of such order. 

Section 7-502 (2) provides that title and rights so acquired are 
not defeated by stoppage of the goods or surrender of such goods by 
the bailee and are not impaired even though the negotiation or any 
prior negotiation constituted a breach of duty or even though any 
person has been deprived of possession of the document by misrepresen- 
tation, fraud, accident, mistake, duress, loss, theft or conversion or even 
though a previous sale or other transfer of the goods or documents has 
been made to a third person. 


Section 7-504 provides that a transferee of a document, whether 
negotiable or non-negotiable, to whom it has been delivered but not 
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duly negotiated, acquires the title and rights which his transferor had 
or had actual authority to convey. In the case of a non-negotiable 
document, until but not after the bailee receives notification of the 
transfer, the right of the transferee may be defeated by those creditors 
of the transferor who could treat the sale as void under Section 2-402 
or by a purchaser from the transferor under Section 2-403 or by good 
faith dealings of the bailee with the transferor. 

Under the old law the assignor of a non-negotiable instrument 
ean defeat the assignee’s right by later selling the goods to a bona 
fide purchaser before notification of the bailee by the assignee. Under 
the code such sale cuts off the assignee’s rights only if Section 2-403 
applies. This section unlike 69 P. S. 203 (Sales Act) does not give 
every seller still in possession power to sell to a bona fide purchaser, 
but deals chiefly with merchants still in possession of the sort of goods 
they deal in. Hence it is not clear what the result would be under the 
code if a non-merchant were to sell his non-negotiable document to an 
assignee and then to sell the goods to a bona fide purchaser before 
the assignee notified the bailee. 


A diversion by consignor in a non-negotiable bill which causes the 
bailee not to deliver to the consignee defeats the consignee’s title to the 
goods if they have been delivered to a buyer in ordinary course of trade 
and in any event defeats the consignee’s rights against the bailee. 
Delivery pursuant to a non-negotiable document may be stopped by 
a seller under Section 2-705 with notice as there provided, and a bailee 
honoring the seller’s instructions is entitled to be indemnified by the 
seller against any resulting loss or expense. 

Section 7-506 provides that the person negotiating or transferring 
a document of title for value otherwise than a mere intermediary, 
unless otherwise agreed, warrants: (a) that the document is genuine; 
(b) that he has no knowledge of any fact which would impair its 
validity or worth; and (c) that his negotiation or transfer is rightful 
and fully effective with respect to the title to the document and the 
goods it represents. 


Sections 7-601, 7-602, and 7-603 deal with lost and missing documents, 
attachment by judicial process (the document must be surrendered or its 
negotiation enjoined, but a purchaser for value without notice takes free 
of the lien), and interpleader. 

Certain special provisions relate to warehouse receipts. Section 
7-205 provides that a buyer in the ordinary course of business of 
fungible goods sold and delivered by a warehouseman who is also in the 
business of buying and selling such goods takes free of any claim under 
a warehouse receipt even though it has been duly negotiated. In case 
of field warehousing on the depositor’s premises, any security interest 
is subject to Article 9 on secured transactions. This provision regarding 
field warehousing is new. 


Section 7-206 empowers a warehouseman to require payment of 
the charges and removal of the goods at the time fixed by the document 
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or thirty (30) days after notice. This mode of termination of storage 
at warehouseman’s option is new. If not so removed he may sell them 
as provided with respect to enforcement of his lien. Deteriorating or 
hazardous goods may be disposed of in a shorter time. The Code makes 
it clear that decline in value as well as physical deterioration justifies 
use of the procedure for disposing of stored articles. 


Section 7-209 deals with warehouseman’s lien and Section 7-210 
provides for the enforcement thereof. These contain provisions as 
to commercial reasonableness similar to those applicable in the case of 
earrier’s liens. There is also a specific procedure regarding the manner 
of sale. However a purchaser in good faith of goods sold takes free 
of any rights of persons against whom the lien was valid, despite non- 
compliance by the warehouseman with the requirements of this section. 
The rights provided by this section are in addition to other rights 
allowed by law to a creditor against his debtor. 
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The New Freedom In Carrier Rate Regulation 


By Wiiuiam L. Grossman 


Associate Professor of Transportation School of Commerce, 
Accounts and Finance, New York University 


One of the most dramatic developments in the history of rate regula- 
tion is the dismay expressed by Justice Douglas at the inevitable 
consequences of the Hope Case doctrine, in whose adoption he played 
so prominent a part. Justice Douglas, it will be remembered, wrote the 
opinion of the Supreme Court in that case.1_ He asserted that, in fixing 
rates, a commission could use any method it liked, provided only that 
“*the total effect’’ of the rate order was not ‘‘unjust and unreasonable.’’ 
‘‘The fact,’’ he said, ‘‘that the method employed to reach that result 
may contain infirmities is not then important.’’ 

In a sense, Justice Douglas was stating an attitude rather than 
a doctrine, an attitude of readiness to acquiesce in regulatory rate 
determination no matter how slipshod or theoretically absurd the rate- 
making process may have been. There is no field in which this process 
becomes, on occasion, more grotesquely slipshod than in common-carrier 
rate regulation, and no field in which the Court has maintained the 
Hope attitude with greater deference. 

Of course, if the method by which rates are determined is unsound, 
the rates can be reasonable only as a result of accident or coincidence; 
therefore the use of a correct method is logically indispensable. This 
is the basic fallacy in the Hope attitude, and it justifies Justice 
Douglas’ repeated protests against the Court’s adoption of the attitude 
in carrier rate cases. For example, when the Interstate Commerce Com- 
mission required certain intrastate commuters’ fares to be raised to the 
level of interstate fares, without even bothering to determine how much 
revenue the intrastate service ought to produce, seven members of the 
Court followed the Hope attitude by approving the ICC order.? Indeed, 
the attitude had become so deeply ingrained that they found it unneces- 
sary to state the reasons for the decision. But Justice Douglas wrote a 
scathing dissent. It is hard to believe that the following words came 
from the same pen that wrote the Hope opinion: ‘‘ We have long insisted 
that the Interstate Commerce Commission supply us with an adequate 
basis for its decision. . .. Unless we make the requirements for adminis- 
trative action strict and demanding, expertise, the strength of modern 
government, can become a monster which rules with no practical limits 
on its discretion. Absolute discretion . .. marks the beginning of the 
end of liberty.’’ 

In short, what is the use of an ostensibly expert body that uses 
inexpert methods and thereby reaches arbitrary decisions? How can 
such decisions be reconciled with the constitutional ban on the taking 





1 Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 591 (1944). 
2 New York v. United States, 342 U. S. 882 (1951). 
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of liberty or property without due process of law and with the statutory 
mandate that rates be reasonable? 

According to a precedent established in 1915, in the famous 
Northern Pacific Case, the due-process requirement forbids a commission 
or legislature to force a carrier to charge noncompensatory rates for 
a service. ‘‘Noncompensatory rates’’ in this context are rates that 
would produce revenue insufficient to cover the expenses (both direct 
and indirect) attributable to the service plus a substantial contribution 
to return on capital. In a decision handed down last year, however, 
the Supreme Court upheld an ICC order fixing maximum rates for 
rail transportation of certain vegetables, even if, as asserted by the rail- 
roads, the rates ‘‘would produce less money than it would cost the 
railroads to carry the particular vegetables.’"* This means that, if the 
railroads are to earn an overall fair return, the rates on other services 
will have to produce revenue to cover part of the cost of carrying the 
vegetables. In other words, some shippers will be forced to subsidize 
other shippers. 

Developing the Hope attitude to its natural consequences, the Court 
in the vegetable case defends ‘‘the absolute necessity for considerable 
flexibility in rate making. For not only are fair decisions as to vegetable 
rates vital to the welfare of farmers and whole sections of the country ; 
the health and well-being of the Nation are involved.’’ Thus the Court 
apparently recognizes the ICC as an expert body not only on transporta- 
tion but also on health and well-being in general. Within its Court- 
given powers, the Commission might decide that Americans ought to 
consume more vegetables than at present in proportion to other commodi- 
ties, and to bring about this change in our consumption habits it would 
be able to reduce the rates on vegetables and to increase the rates on 
cattle, building materials, ete. A person overfond of clear thinking 
might maintain that at this point the New Freedom in rate regulation 
becomes indistinguishable from a politico-economic philosophy notori- 
ously alien to our own. 

In his dissent to this decision, Justice Douglas again plays with 
great competence the role of the child in The Emperor’s New Clothes, 
who blurts out the obvious fact that the emperor (in this case the 
ICC) is stark naked. ‘‘ What justification ... is there,’’ he asks, ‘‘for 
the Commission forcing the carriers to haul the traffic at less than 
cost?’’ In response he states: ‘‘One will read the record in vain for 
any clue. The report of the Commission is largely a hodge-podge of 
statistics... ’’ This is the plain truth about many ICC reports. The 
expertness of a regulatory body, it may be noted, consists not in trans- 
scribing statistics into a record but in knowing what statistics to use 
and how to use them. However, the Court majority is no longer fussy 
on this score. 

By long tradition and broadly accepted economic requirements of 
sound rate regulation, rates must be determined on the basis of cost of 





8 Northern Pacific Railway Co. v. North Dakota, 236 U. S. 585 (1915). 
4 Baltimore & Ohio Railroad Co. v. United States, 345 U.S. 146 (1953). 





1a rtnw orf 











SEPTEMBER, 1954 1013 





service and value of service, with cost of service as the primary factor. 
Yet in a recent case the ICC fixed rail-barge rates at levels lower than 
those of the all-rail rates for competitive services without any rail-barge 
cost determination whatever.5 Some years earlier, the ICC’s Cost 
Section had found the rail-barge costs to be actually higher than the 
all-rail costs. The study was obsolete by the time of the decision, but 
the ICC admitted that there was still no reason to think that a differen- 
tial in favor of rail-barge service could be justified by rail-barge costs 
lower than all-rail costs. True to the Hope attitude, the Supreme Court 
held that relative costs need not be considered by the ICC. Somewhat 
curiously, the Court concluded from the record that the ICC had 
‘‘thoroughly examined’’ the rate proposals and had found the rates 
‘‘ecompensatory.’’ One may be pardoned for wondering how in the 
world the Commission could find rates compensatory without knowing 
the costs that the rates, in order to be compensatory, would have to 
cover ! 

The Court justified the ICC decision partly on the ground that the 
rail-barge service was poorer in quality than the all-rail service. If, 
as held by the Court in this case, the ICC may fix rates in such a way 
as to divert traffic from a mode of transportation at once more valuable 
and less costly, to a mode providing a poorer, more costly service, rate 
regulation has been reduced to something demonstrably absurd. For 
the use of a service that is more costly to produce (no matter what rate 
is charged for it) means that the Nation is expending a larger amount of 
its natural and human resources; and the fact that service is relatively 
poor means that society is getting less in return. In short the Court 
has empowered the ICC to force the public into a position in which it is 
obliged to pay more and get less. 

Once more the voice of Justice Douglas is heard in dissent, a lone 
remnant of discipline insisting that expertise be more than a label used 
to justify whatever rates a regulatory body chooses to establish. ‘‘ When 
the Commission proceeds to fix differentials,’’ he states, ‘‘ without know- 
ing what the relative barge and rail costs are, it is to my mind experi- 
menting as a legislative body might do not performing the infinitely 
more exacting task of the rate expert.’’ 

Anyone who feels uncomfortable in the presence of sophistry would 
relish a chance to hear the Court subjected to Socratic cross-examination 
on the meaning and implications of the New Freedom in carrier rate 
regulation. Yet the fallacies are in truth too obvious to require dialectic 
skill for their exposure. All one has to do is to state the Court’s logic 
to see that it is illogical, and for this task we need not a Socrates but 
only the more modest talents of a Lewis Carroll. 


5 Alabama Great Southern Railroad Co. v. United States, 340 U. S. 216 (1951). 








REPORT OF COMMITTEE ON FEES FOR SERVICES OF THE I. C. C. 
By Joun R. Manoney, Chairman 


When this committee presented its report last year at San Francisco, 
the Bureau of the Budget had taken the first halting steps to implement 
Public Law 137. There were very few dollar figures with which it 
could deal. Nobody’s pocket nerve had been touched. Consequently, 
it was necessary for the committee to discuss the problems largely in 
abstract terms. 

Although the floor discussion last year necessarily dealt with very 
few specifies, it proved to be very helpful to the committee in determining 
what policy should be pursued. 

I am confident that today, unlike other years, most of the audience 
has considered the fees problem. Statistically, one out of five of you 
returned the questionnaire which was sent out in February. I suspect 
a hand count would show that at least three-fourths of this group had 
expressed an opinion by returning a questionnaire. 

On November 5, 1953, Budget issued its cireular A-25 covering the 
processing of applications for ‘‘licensing,’’ used in the broadest possible 
sense to include the issuance, renewal, modification, transfer or termina- 
tion of any license, permit, certificate, registration, exemption, or similar 
form of authorization provided by federal agencies. Although the scope 
of Budget’s circular was much more limited than the broad language 
of Title V, of Public Law 137, the standards therein were framed largely 
in terms of Public Law 137. Fortunately, the circular contained certain 
sections which appeared to take account of the public policy or interest 
to be served and to minimize the burden to applicants in low-cost pro- 
ceedings. The committee was encouraged to see these sections and is 
relying heavily upon them. 

Thereafter, in December and January, this committee participated 
in a series of meetings with the Fees Committee set up by the Interstate 
Commerce Commission. At these meetings it became clear immediately 
that the Commission’s figures were going to be much too rich for 
our blood. 

The Commission asked its Bureau of Accounts to develop cost 
figures applicable to each class of application presented to the Com- 
mission. 

The Commission indicated to us that it believed it was bound by 
Budget’s directive to develop such cost figures and to issue a proposed 
schedule on the basis of cost. We disagreed with their interpretation 
of Budget’s directive and asked that the matter be set down for a rule- 
making proceeding in accordance with the promises made earlier. The 
Commission made good on its promise for a rule-making proceeding 
which it instituted last February 6th. Coincident with the issuance of 
the proposed schedule, this committee prepared a questionnaire, the 
results of which could be used either in the formulation of an attack 
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on the Commission’s schedule or in an approach to Congress. The 
committee believed that both weight of numbers and a geographical 
spread would be necessary to make an effective rebuttal to the Com- 
mission’s idea that its schedule necessarily must recover costs. 

Of the almost 700 questionnaires returned, the overwhelming majority 
opposed the schedule of fees promulgated by the Commission and favored 
the statement of position contained in the resolution which was adopted 
by the Executive Committee and the Fees Committee. The gist of that 
resolution is that 


‘*Fees * * * should be assessed in accordance with a formula 
(1) that assigns to the public the major proportion of the estimated 
cost of licensing activities of the I. C. C. since the public interest 
is primarily involved, and (2) that results in a charge against all 
private parties, both applicants and intervenors, since both are 
receiving something of value.’’ 


A majority of those answering requested that the Fees Committee 
or the governing body of the Practitioners make some effort to have 
legislation introduced which would (a) insure a hold-down of fees to a 
nominal level, or (b) would repeal Public Law 137. 

More than 20 per cent of those who replied urged that public 
hearings be held. In most instances those who replied in this way indi- 
eated their willingness to appear and testify at such hearings. The 
committee has made a roster of these people and expects to call on them 
at the appropriate time. 

The most valuable material received by the committee has been the 
thoughtful analysis of the problem made by members in response to the 
invitation to extend remarks contained in the questionnaire. These 
were particularly enlightening in (a) showing the impact of the fee 
schedule on various segments of the transportation industry, and (b) 
pointing up the serious results in different areas of the country. The 
information and ideas forwarded were read and collated by the New 
York and Washington members of the committee in late March for 
inclusion in the Practitioners’ presentation to the Commission. Subse- 
quent events have necessitated a change in forum, but the material will 
all be used several times, if necessary. 

The committee and the national officers have maintained continuous 
liaison with groups in transportation and other industries affected 
by Public Law 137. When the Interstate Commerce Commission was 
joined by the Federal Communications Commission, Federal Power 
Commission and other agencies in promulgating: proposed schedules 
pursuant to Budget’s circular, because of this liaison, the Association 
learned that Senator Johnson had introduced a bill, S. 2926, which 
would authorize the imposition of nominal fees by the F.C.C. in the 
communications media. 

On March 17, 1954 one of the committee members appeared at 
hearings before the Sub-Committee on Communications of the Senate 
Committee on Interstate and Foreign Commerce to indicate that the 
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Practitioners favored S. 2926 to the extent that the bill embodied the 
principle of nominal fees. 

We did not criticise S. 2926 specifically, but instead conveyed to the 
legislative arm responsible for policy decisions our concern at the 
development of a new philosophy with respect to independent regulatory 
agencies quite at variance with anything found in the past. We asked 
that the full committee broaden the scope of the investigation to cover 
carriers as well. 

We were received sympathetically by Senator Potter and the other 
Senators who were sitting as the Sub-Committee. The presentation 
and the colloquy were printed in the May JourNnat. Apparently the 
material presented, together with the effective work done on the Hill 
by industry members, brought the question into sharp focus within the 
Senate Committee on Interstate and Foreign Commerce. Senators 
Bricker and Johnson, the majority and minority spokesmen, were per- 
suaded that this whole question of fees must be given a thorough review 
by Congress before the agencies should attempt to impose them. Senator 
Johnson has been trying to make some legislative history on this subject 
for some time. Senator Bricker is a more recent convert. 

At the outset of the hearing in S. 2926, Senator Johnson stated 
that he had introduced the bill to bring the fees question before a policy- 
making committee of the Senate. The Senator explained that he did 
not consider that an Appropriations Committee was a suitable legislative 
policy committee and that he had been unaware of the passage of Public 
Law 137 until after the event. Senators Johnson and Bricker believe 
that the Federal Communications Commission and the Interstate Com- 
merce Commission are arms of Congress operating under the commerce 
clause, and not arms of the Executive Department. Therefore, these 
Senators insist that policy guidance should come from Congress and 
not from the Bureau of the Budget which is the Executive Department. 
The Committee hopes that other esteemed legislators follow their leaders. 

Parenthetically, this approach of the Senators may be sound consti- 
tutionally, but it overlooks some of the facts of life, namely, that the 
Interstate Commerce Commission’s budget is subject to review by the 
Bureau of Budget just as is every other independent agency. Therefore, 
a circular from the Bureau of Budget on a subject like fees is, for 
practical purposes, tantamount to a command to the I.C.C. 

S. 2926 had obvious weaknesses in that it was framed in permissive 
terms and had no hold-downs. Also, it made no attempt to repeal 
earlier legislation. Had the bill concerned surface transportation, your 
committee would have recommended a substantial number of changes 
designed to bring it in line with the resolution worked out by the 
Association. 

S. 3203 was introduced by Senators Bricker and Johnson on 
March 30th to meet the needs of both transportation and other indus- 
tries. It would prohibit agencies from prescribing more than nominal 
fees for licensing activity. The committee considers that this bill, if 
enacted, would neutralize the dangerous parts of Public Law 137. 
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First, it is phrased in terms of prohibition. Second, it would 
definitely repeal pro tanto Public Law 137; and third, it provides for 
nominal fees or charges which the Practitioners have already agreed 
would be proper. 

Coincident with the introduction of S. 3203, the Senate Committee 
prepared a resolution requesting a moratorium on fees activity until 
July, 1955. When the Commission received word of this move, it delayed 
its rule-making proceeding until May 15th and later postponed it until 
July 1, 1955 at the request of the Senate. 

Apparently Chairman Johnson of the Interstate Commerce Com- 
mission does not see eye to eye with the Practitioners on this subject. 
On May 4th of this year he wrote to Senator Bricker stating that the 
Commission did not recommend the enactment of S. 3203 in its present 
form. Commissioner Johnson’s argument seems to be that many of the 
services performed by the Commission are of direct and very substantial 
benefit to the applicant or party involved, and, that if a system of fees 
is to be made effective, it is appropriate that a motor carrier, granted the 
right to use a public highway, should pay a fee proportionate in some 
degree to the cost to the Government of handling its application. 
Chairman Johnson qualifies his statement by saying that, although 
there is ample justification for requiring the recipients of the benefits 
to pay more than nominal fees, it is necessary that the public interest 
be kept in mind when the amount is being determined. Perhaps our 
difference with Commissioner Johnson is only a question of degree. We 
place paramount emphasis on the public interest. 

Commissioner Johnson also alludes to the fact that a fee system 
would inevitably discourage frivolous filings or successive petitions in 
regard to the same matter, but states that if the fees were nominal 
their effectiveness in this respect might be lessened. 

The committee is prepared to take issue with Commissioner Johnson 
on this question of the content of the word ‘‘nominal.’’ We pointed 
out to the Senate, and included in the presentation which will be made 
subsequently to the Commission, that in this instance nominal fees can 
be considered to be tantamount to Filing Fees in the federal court 
system, which roughly embrace a spread of from $20 to $50. We con- 
sider a fee scale of this measure to be an effective deterrent. The 
following quotation appears to represent a synthesis of the Commission’s 
present thinking: 


‘‘The cost of regulation may be borne by the Government, or 
by those being regulated, or may be divided between them in some 
proportion. We are in favor of a system of fees and charges under 
which the cost of the various services would be divided between the 
regulator and regulated in varying proportion, dependent upon the 
benefits received. Where the action is primarily or predominantly 
in the public interest, we would favor the imposition of at least 
nominal charges. Where, however, the service is of great benefit 
to the recipient and public interest or policy is only indirectly 
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involved, we believe the person benefited should pay more nearly 
the full costs of performing the service.’’ 


The legislative program is such that there is very little chance of 
hearings this year on S. 3203. We believe that, barring an accident, 
this bill or a bill similar to it will be reintroduced at the next session 
and will receive a hearing at that time. 

The Committee, thanks to those of you who turned in questionnaires, 
has a full-scale defense of its position prepared which can be changed 
or fashioned to suit the needs or purposes of the moment. With a little 
tailoring it can be presented to the Senate Committee or the House 
Committee. If by any chance hearings are not held on any of these 
bills between now and July 1, 1955, the Committee will file its statement 
and press forward to seek hearings in various parts of the country on 
the rule-making proceedings which were set in motion by the Commission. 
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REPORT OF SPECIAL COMMITTEE ON REVISION OF RULES OF PRACTICE 
OF THE INTERSTATE COMMERCE COMMISSION 


By Joun R. Turney, Chairman 


About eighteen months ago our Committee started collecting the 
views of the practitioners, the staff of the Interstate Commerce Com- 
mission, and the Commission itself. Those views were very thoughtful 
and helpful. In addition, as explained at the last Annual Meeting, we 
obtained and listed the rules of about twenty-five Federal agencies, 
including all of those of a regulatory nature. 

Under the procedure which was set up by agreement with the Inter- 
state Commerce Commission about a year and a half ago, our Committee 
will make an initial draft which will be then submitted to the Technical 
Staff Committee of the Commission consisting of Messrs. Mohundro, 
Coyle and McCoy. Then the Joint Committee will attempt to agree on 
a proposal which will be submitted to the Commission. The Commission 
will then decide whether or not to submit that proposal in a rule-making 
proceeding. Following that there will be hearings before the Commission, 
a final order prescribing the new Rules. 

I personally feel that in view of the critical situation that obtains 
in the administrative field, a complete revision of our rules is essential. 
Such a revision would have three purposes: To make our Rules more 
direct, more comprehensive and more definite. 

There has arisen within the last eighteen months a decided drive 
for uniform rules for all Federal agencies. 

There is a bill pending, introduced by Senator McCarran, which 
would establish a Federal Commission, to write the rules and make them 
apply to all Federal agencies alike. 

The President’s Conference Committee was set up at the suggestion 
of the judicial council, consisting of representatives of the superior 
courts of the United States, the Supreme Court and the Courts of Appeal. 
The only representatives that the Interstate Commerce Commission or 
its bar has on that Conference are Commissioner Cross and myself. 
Commissioner Cross was selected as the delegate from the Commission. 
I was selected by the President as one of sixteen representatives of the 
general Bar. We both were assigned to the Committee on Uniform 
Rules by which uniform rules will be recommended. 

The Conference Committee has taken a great deal of time. We have 
had many meetings, it having been necessary for me to attend or keep 
in touch with not merely meetings of the Uniform Rules Committee, 
but also the committees on Evidence, Pleading, Reporting of Records, 
and on Hearing Examiners. 

To complicate the matter further, the Hoover Commission which 
was re-established last year, has appointed a so-called task force which 
is also reviewing administrative procedure. 

That task force is proceeding at this time to an investigation of the 
question of who should be admitted to practice before the administrative 
agencies. 
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You will recall that in 1941 or 1942, I believe it was, although it 
may have been a little later than that, there was a strong drive by the 
American Bar Association to abolish the practice before the Interstate 
Commerce Commission of lay practitioners, the so-called Class B prac- 
titioners. 

Our Association successfully fought that matter, and we have been 
maintaining that position consistently ever since that time. 

At the present time, the drive to eliminate or restrict practice by 
laymen before Administrative Agencies is being renewed and that drive 
is the most intense and the most critical that we have yet faced. 

















President Eisenhower Appoints Cabinet 
Committee On Transport Policy and Organization 


President Eisenhower, on July 12, 1954, established a Cabinet 
Committee on Transport Policy and Organization with the Secretary 
of Commerce, Secretary of Defense and Director of the Office of Defense 
Mobilization as members and Secretary of the Treasury, The Postmaster 
General, The Secretary of Agriculture, and the Director of the Bureau 
of the Budget as ad hoc participating members. The purposes of the 
Committee are outlined in the following letter by the President designat- 
ing Secretary of Commerce Weeks as Chairman. 


July 12, 1954 
**Dear Mr. Secretary: 


The vital interests of this Nation require that the transportation 
industry of the United States maintain itself at maximum effectiveness. 
The Government must provide effective leadership in assuring that its 
policies and programs affecting the various forms of transportation, 
whose services are so necessary to the public and to industry and which 
have such a vital bearing upon the national security, are best designed 
to aid them in performing fully the roles for which each is best suited. 

Over the past years, studies have been made and recommendations 
have been presented regarding Government programs affecting particular 
segments of the transportation industry. Following the recommenda- 
tions of the original Hoover Commission on Government Organization, 
considerable progress has been made in the past five years in the cen- 
tralization within the Department of Commerce of major programs 
affecting transportation. However, a comprehensive up-to-date review of 
over-all transportation policies and problems is needed as an aid in 
assuring the over-all consistency of Government policies and programs 
concerning particular branches of the transportation industry. Also, 
the organization of the Federal Government to cope with transportation 
problems should be reviewed. 

The exploration and formulation of policy and organizational 
recommendations covering the whole field of transportation require 
a broad perspective which comprehends the over-all needs of the Nation 
and understands the special problems and capabilities of all forms of 
transportation. To meet this need, therefore, I am establishing a Cabinet 
Committee on Transport Policy and Organization whose task will 
be the presentation of recommendations for my consideration. 

Because of your major responsibilities in the field of transportation, 
I am requesting you to serve as Chairman of this Cabinet Committee. 
By copies of this letter, I am designating the Secretary of Defense and 
the Director of the Office of Defense Mobilization to serve as the other 
members. The Secretary of the Treasury, the Postmaster General, the 
Secretary of Agriculture, and the Director of the Bureau of the Budget 
will participate on an ad hoc basis. My Advisory Committee on Govern- 
ment Organization will be glad to cooperate wherever possible. 
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I am informed that a large fact-finding task will not be required 
since many studies have been made from which much of the required 
data can be readily obtained. Accordingly, I request that the Cabinet 
Committee on Transport Policy and Organization submit its recommen- 
dations to me not later than December 1, 1954. 


Sincerely, 


Dwieut D. EISENHOWER’’ 
The Honorable Sinclair Weeks 
Secretary of Commerce 
Washington, D. C. 





SECRETARY OF COMMERCE APPOINTS WORKING GROUP FOR CABINET 
COMMITTEE ON TRANSPORT POLICY AND ORGANIZATION 


Secretary of Commerce Sinclair Weeks announced on September 
2, 1954, the appointment of a Working Group for the Cabinet Committee 
on Transport Policy and Organization, of which he is Chairman. 

The Cabinet Committee was established by President Eisenhower 
on July 12, 1954, with Secretary Weeks as Chairman, to conduct an 
up-to-date review of transportation problems in the national economy. 

Arthur W. Page, a director of the American Telephone & Telegraph 
Company, New York City, will serve as Director of the Working Group. 

Charles L. Dearing, who resigned as Deputy Under Secretary of 
Commerce for Transportation on August 25, 1954, to return to the 
Brookings Institution as a Senior Staff Member, has been reloaned by 
Brookings to serve on the Working Group. 

Other members of the Working Group are: 

Charles H. Beard, General Traffic Manager, Union Carbide and 
Carbon Corporation, New York City; 

Fairman R. Dick, Limited Partner, Dick and Merle-Smith, New 
York City; 

George Roberts, Partner, Winthrop, Stimson, Putnam and Roberts, 
New York City; 

Arthur C. Schier, Vice-President for Traffic, General Foods Corpo- 
ration, White Plains, New York, and 

Ernest W. Williams, Professor of Transportation, Columbia Uni- 
versity, New York City. 

Mr. Page, said that while public hearings would not be held, he 
would be happy to receive written statements from interested segments 
of the transportation industry, addressed to him care of the Office of 
the Secretary, Department of Commerce, Washington 25, D. C. 
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Congress Expresses Views on National 


Transportation Policy 


Senate Report No. 2034 accompanying H. R. 9936—the Supple- 
mental Appropriation Bill for 1955—contains a current expression by 
Congress of its views as to the meaning of the National Transportation 
Policy, forming a part of the Interstate Commerce Act. The Congres- 
sional statement is reproduced in its entirety below: 





Testimony presented before the committee indicated that some con- 
fusion may exist as to the proper policies to be followed by executive 
agencies of the Government in their relations to carriers and public 
utilities. There was not sufficient evidence presented at our recent 
hearings to make a fair appraisal of the extent of such confusion, but is 
deemed appropriate to outline here certain basic propositions in the 
interest of assuring for the future an administration of existing statutes 
consistent with the congressional intent. 

The sound objective of our national transportation policy, as set 
forth in the declaration contained in the Transportation Act of 1940, 
is the development, the coordination, and the preservation of a national 
transportation system by water, highway and rail, as well as other means, 
adequate to meet the needs of the United States, of the Postal Service, 
and of the national defense. To achieve this ultimate, it was recognized 
in the declaration that it was necessary to ‘‘foster sound economic con- 
ditions in transportation and among the several carriers, and to en- 
courage the establishment and maintenance of reasonable charges for 
transportation services, without unjust discriminations, undue pref- 
erences or advantages, or unfair or destructive competitive practices.’’ 
While the declaration of policy by its terms is directed primarily at 
the establishment of principles for the guidance of the Interstate 
Commerce Commission in the administration of the Interstate Commerce 
Act and in the regulation of carriers subject to that act, other agencies 
and departments of the Government are expected to carry out their 
respective functions in relation to these carriers in such a way as to 
be consistent with the objectives of the transportation policy. 

For instance, the Administrator of General Services is required by 
the Federal Property and Administrative Services Act to represent 
executive agencies before Federal and State regulatory bodies in pro- 
ceedings involving transportation and other public utility services to 
the extent that he determines that so doing is advantageous in terms 
of economy, efficiency, or service. The fact that one of the guiding 
standards is ‘‘advantageous in terms of economy’’ would not require 
opposition to proposed general increases in rates of carriers or utilities 
simply because such increases would increase the cost of operations of 
certain Government departments. Opposition for such a reason would 
constitute a misconception of duty, a narrowness of outlook, and a 
misconstruction of the intent of Congress. Efficiency and proper service 


—1023— 


1024 I. C. C. PRACTITIONERS’ JOURNAL 





cannot long be maintained by carriers and utilities unless they are 
accorded a rate structure that will provide them with sound credit and 
yield them a fair return. If the increases sought would not yield more 
than enough for such purposes, then no Government agency or depart- 
ment should oppose such increases because ultimately the ability of the 
Government itself to render efficient service and to insure our national 
security is dependent upon the maintenance of sound and efficient 
systems of transportation and other utilities. The importance of these 
considerations far outweighs the importance of a showing of greater 
economy in a department’s expenditures for transportation. In short 
a proper interpretation of the standards of the Federal Property and 
Administrative Services Act calls for a course of conduct in connection 
with appearances before regulatory bodies consistent with the require- 
ments of the national transportation policy. 

The same thing is true in connection with the exercise by the General 
Services Administrator or other executive department officials of the 
right to negotiate with carriers for transportation services at rates 
lower than those set by regulatory agencies for application to the general 
public. It has long been recognized that transportation charges may be 
unreasonable because of being too low, and any policy of bargaining 
for rates or playing one carrier off against another with the primary 
objective of getting the lowest possible transportation rate without 
regard to the consequences for the carrier is promotive of destructive 
competitive practices and fosters unsound economie conditions in trans- 
portation contrary to the national transportation policy 

Accordingly, all Government agencies and executive departments 
are admonished to pay full heed to the national transportation policy 
in their dealings with carriers. 

7-31-54 





1. C. C. AMENDS PRACTICE RULES WITH RESPECT TO STANDARDS OF CONDUCT 


The Interstate Commerce Commission on July 30, 1954, issued an 
order amending Rule 71 of its General Rules of Practice with respect 
to appearances and completion of proceedings. The new language to 
the rule, in addition to the new paragraph (c), is shown in italics below: 

§ 1.71 Appearances; standard of conduct; absence from hearing.— 
(a) Who may appear.—Any individual may appear for himself, and 
any member of a partnership which is a party to any proceeding may 
appear for such partnership upon adequate identification. A bona fide 
officer or a full-time employee of a corporation, association, or of an 
individual may appear for such corporation, association, or individual 
by permission of the officer presiding at the hearing. A party also 
may be represented by a practitioner. 

(b) Standards of conduct.—All persons appearing must conform 
to the standards of conduct required by the code of ethics of the Associa- 
tion of Interstate Commerce Commission Practitioners. An appearance 
may be either general, that is, without reservation, or it may be special, 
that is, confined to a particular issue or question. When a practitioner 
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enters an appearance at a hearing he will be expected to represent his 
client faithfully until the completion of the proceeding in which he has 
been retained, or until the completion of the part of the proceeding for 
which he has specially appeared. <A practitioner who has entered his 
appearance at the hearing shall not be permitted to withdraw from the 
hearing, or wilfully to absent himself therefrom, except for good cause 
and, wherever practicable, only with the permission of the presiding 
officer. If a person desires to appear specially, he must expressly so 
state when he enters his appearance and at that time he shall also state 
the questions or issues to which he is confining his appearance ; otherwise, 
his appearance will be considered as general. 

(ec) Absence from hearing.—If a party or his representative shall, 
after entering an appearance, attempt to withdraw from the hearing in 
a manner other than that specified in paragraph (b) of this rule, the 
Commission on its own motion, or on motion of any party to the pro- 
ceedings, may take such action as, in the interest of justice and the 
protection of the lawful rights of all parties to the proceeding, the 
circumstances of the case may warrant, including the striking out of 
all or any part of any pleading of the offending party, and including 
the possible dismissal of the action or proceeding, or any part thereof, 
the entry of an order of default against that party, or the disciplining 
of the practitioner concerned. 





MODIFICATION OF REGULATIONS GOVERNING THE FORM AND MANNER IN 
WHICH TARIFFS OF FREIGHT FORWARDERS SHALL BE PUBLISHED 
FILED AND POSTED 


(49 CFR 420) 
Notice of Proposed Rule Making 


Notice of proposed changes in these rules issued under authority 
of Section 405 of the Interstate Commerce Act is hereby given in 
accordance with the provisions of section 4(a) of the Administrative 
Procedure Act (60 Stat. 237, 5 U.S.C. 1003). The proposed rules are 
set forth in the appendix hereto. 

Interested parties may file with this Commission, on or before 
October 30, 1954, written statements of facts, opinions, or arguments 
concerning the proposed rules. Any written statement so filed shall 
conform with the specifications provided in Rule 15 of the Commission’s 
General Rules of Practice. An original signed copy and five additional 
copies shall be furnished for use of the Commission. 

The proposed rules will be published as Tariff Circular FF No. 2, 
eanceling Tariff Circular FF No. 1 (§ 420.1 to 420.4). By provision 
of Tariff Cireular FF No. 1 (§ 420.1), freight forwarder tariff publica- 
tions are required to be constructed, published and filed generally in 
accordance with the provisions of Tariff Circular No. 20, (49 CFR 
Part 141). The revision here proposed is therefore made necessary 
by the proposed revision of certain rules in Tariff Circular No. 20 
(49 CFR Part 141) as announced June 1, 1954 (19 FR 3509), and by 
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amendment to Section 409 of the Interstate Commerce Act (49 U.S.C. 
1009), as a result of which joint forwarder-motor tariffs are no longer 
authorized under said section. 

Notice to the public will be given by depositing a copy of this 
notice in the Office of the Secretary of the Commission for inspection, 
and by filing a copy with the Director of the Federal Register. 

By the Commission, Division 2, August 4, 1954. 


Appendix 


It is proposed to amend Part 420 of this Title by deleting the 
entire text of §§ 420.1, 420.2, 420.3 and 420.4 and substituting in lieu 
thereof the following: 

§ 420.1 Form, publication and filing. Tariffs of freight forwarders 
authorized under and required by the provisions of section 405 of the 
Interstate Commerce Act shall be constructed in the form, published, 
and filed in accordance with the regulations which have been or may be 
adopted and promulgated in Tariff Circular No. 20, effective supple- 
ments thereto or successive issues thereof, so far as the same may be 
applicable. 

§ 420.2 Joint tariffs of freight forwarders and motor common 
carriers. Eliminate. (This designation to be reserved.) 

§ 420.3 Serial designation. Tariffs of freight forwarders shall bear 
the numerical serial designation ‘‘I.C.C. F.F. No. —’’ instead of the 
designation prescribed in the tariff circular above indicated. 

§ 420.4 Posting and filing at stations and offices. Each freight 
forwarder shall post and file at each of its stations or offices which is in 
charge of a person employed exclusively by the freight forwarder, or by 
it jointly with a carrier, and at which freight is received for transpor- 
tation directly or through an agent, all of the tariffs containing rates, 
charges, classifications and rules or other provisions applying from, 
or at, such station or office. Each freight forwarder shall also maintain 
at its principal or general office a complete file of all tariffs issued by it 
or by its agents. All such tariffs shall be kept open to public inspection. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorial Committee 


Frank E. Harrison, Jr., 2109 Country Club Drive, Tallahassee, 
Florida. (7-27-54). 

Henry McAllister, Esquire, Box 1018, Denver 1, Colorado. (7-20-54). 

Samuel F’. Dickenson, 1223 Vermont Avenue, N. W., Washington 5, 
D. C. (6-22-54). 





Proposed Elimination of Non-Lawyer 


Practitioners 


The following indicates the attitude of at least one committee of the 
American Bar Association. We quote below part of the Report of the 
Committee on Administrative Practitioners, Admissions and Ethics, 
Administrative Law Bulletin, August 1954. 

I. 1. The Administrative Practitioners and Ethics Bill:.. The work 
of this Committee has centered this year, again, around the Administra- 
tive Practitioners and Ethics Bill which has the approval of the Asso- 
ciation and which is a joint project of this Committee and of the Stand- 
ing Committee on Unauthorized Practice of Law. In fact, the Bill is 
today the result of some seven years arduous effort by the Association 
in an endeavor to deal with the subject of administrative practice com- 
prehensively. Current Bills in Congress which deal with various sepa- 
rate aspects of administrative practice are listed in the Appendix. In 
1953 it was our hope to arrange for introduction of the Bill into Congress 
early in that year. But because of the interest expressed by the Ameri- 
ean Institute of Accountants, introduction of the Bill was withheld 
until that group had had an opportunity to express its views. The 
Accountants took a position in opposition to the Bill and a series of 
correspondence and negotiations followed. On December 15, 1953, 
John Cragun, Chairman of the Section, and John D. Randall, on behalf 
of the Standing Committee on Unauthorized Practice of Law, met with 
John Carey, the Executive Director of the American Institute of 
Accountants, and Mr. Cragun and the Chairman of this Committee 
met with Mr. Carey again on February 16. The Bill was then revised 
in an endeavor to meet the objections expressed by the Accountants, and 
a copy of the Bill in latest draft is appended hereto. However, the 
Accountants still oppose the bill, on the following grounds, among 
others : 

A. They insist on the right to practice before the Tax Court. 
They state that there are no questions of law presented in the appli- 
cation of the Internal Revenue Code, only questions of accounting, and 
that the question as to what constitutes ‘‘taxable income’’ presents only 
an accounting question. Also, they say that they should be able to 
draft Petitions and file cases in the Tax Court because that is part of 
the ‘‘settlement procedure’’ of the Treasury Department. 

B. The Accountants do not want to be bound by the standards 
of legal ethics in practice before the Tax Court or otherwise, to the 
extent that such standards may be applicable to their practice. 

C. They insist on a right to be free from the supervision of any 
group composed of lawyers, including the judges of the Federal Courts, 
for disciplinary or other purposes. 

Since Section 4 of the Bill would prevent non-lawyers, in the 
future, from acting as trial counsel before those agencies which conduct 
adversary proceedings (‘‘Section 5 Proceedings’’), the contest which 
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is apparently looming up between ourselves on behalf of the legal pro- 
fession, and non-lawyer groups, may well present one of the major 
questions directly affecting the legal profession which have arisen in 
many years. Broadly speaking, that question is whether, under the 
guise of ‘‘administrative practice,’’ non-lawyers should be permitted 
to practice law and to widen the unauthorized practice of law. The 
basic need is a delineation of what constitutes the ‘‘practice of law’’ 
before administrative agencies. The Administrative Practitioners and 
Ethics Bill will at least make clear that formal adversary administrative 
proceedings are part of the practice of law. 

During the year conferences were also held by Officers of this 
Committee and the Section with representatives of the National Society 
of Public Accountants on the Administrative Practitioners and Ethics 
Bill. 

3. Hoover Commission Task Force No. IV: During the year the 
Hoover Commission on Legal Services and Procedures in the Govern- 
ment set up task Force IV to deal with the subject of admission to 
practice before administrative agencies. Reginald Heber Smith was 
named as Chairman, David F. Maxwell and James M. Landis as mem- 
bers, and James Casner as consultant. The Chairman of this Com- 
mittee and Thomas J. Boodell, Chairman of the Standing Committee 
on Unauthorized Practice of Law, were authorized to appear before this 
Task Force on behalf of the American Bar Association. One of the things 
which the Task Force is studying is the proposed Administrative 
Practitioners and Ethics Act. Mr. Boodell and the Chairman of this 
Committee accordingly appeared and testified generally in support of 
the Bill. During the hearings, one of the witnesses who appeared in 
opposition on behalf of a non-lawyer group stated that he believed that 
no lawyer should be permitted to practice before the Interstate Com- 
merce Commission until he had taken and passed a special examination. 
He further stated that, while all the non-lawyers in the group were 
qualified to appear and try cases before that Commission, not all the 
lawyers in that group were so qualified. These statements so shocked 
and horrified the Chairman of this Committee, who happened to be 
present while they were made, that, with the permission of the Chair- 
man of the Section, he requested the Hoover Commission Task Force 
for an opportunity to appear and present evidence on the qualifications 
of lawyers generally to practice before administrative agencies. With 
the valuable assistance of Clarence D. Todd and Dale Dillon, two mem- 
bers of the Committee, and of the Section on Taxation, Thomas N. 
Tarleau, Chairman, and Cecil Kilpatrick, a former Chairman, evidence 
on the type described was presented. In general, we took the position 
that law today, as in the past, is a seamless web; that the subject matter 
of practice before such agencies as the Interstate Commerce Commis- 
sion and the Tax Court is part of that seamless web; and that lawyers 
are as qualified to engage in administrative practice, particularly ad- 
ministrative litigation, as in any other branch or field of the law. 
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Thus the legal profession is not only engaged in a major battle over 
whether the unauthorized practice of law is to be widened under the 
cloak of ‘‘administrative practice ;’’ we are also faced with an effort to 
shatter our basic tradition that law is a seamless web into a large 
number of fragments, each bearing the name of some ‘‘specialty.’’ It 
is the view of this Committee that any ‘‘specialization’’ which may 
develop in adversary administrative practice should be recognized as 
specialization in a field which is essentially legal in character. To 
treat these ‘‘specialties’’ as being in non-legal fields would only open 
the door to participation by non-lawyers and would dilute the integrity 
of law itself as the foundation of our society. 


Comment 


The Bill referred to in this report, which is not now pending 
before Congress, contains the following significant provisions : 

1. That practitioners before Administrative Agencies ‘‘shall be 
governed by the ethical standards of the legal profession to the extent 
that they may be applicable thereto.’’ 

This would have the effect of displacing the Code of Ethics of the 
Practitioners’ Association to the extent to which that code differs from 
the code of the American Bar Association. 

2. Subject to a ‘‘grandfather’’ provision described below, the 
proposed Bill forbids any person, except an attorney at law who has 
received credentials from ‘‘an Administrative Practitioners Council 
of five members’’ appointed by the Attorney General, from engaging 
in practice before any Agency in a proceeding subject to Section 5 of 
the Administrative Procedure Act. That section embraces all proceed- 
ings before the Interstate Commerce Commission except rules designed 
to implement, interpret, or prescribe law or policy, or to describe the 
organization, procedure, or practice requirements, or the approval or 
prescription for the future of rates, corporate or financial structures or 
reorganizations, facilities, appliances, services or allowances, costs or 
accounting. 

All other proceedings could be handled only by attorneys. These 
would include reparation proceedings, applications respecting the 
grant, renewal, denial, revocation, suspension, annulment, withdrawal, 
limitation, amendment, modification or conditioning in whole or in 
part of any Agency permit, certificate, approval, registration, charter, 
membership, statutory exemption or other form of permission. 

It will be seen that with the possible exception of rate cases involv- 
ing future rates only, corporate or financial structures or reorganiza- 
tions or the prescription of general rules, practically all proceedings 
before the Commission are proceedings under section 5 of the Adminis- 
trative Procedure Act. 

This proposed provision is limited by two provisos, namely: (1) 
That persons not attorneys at law who appeared for or represented 
parties in such proceedings before such Agency ‘‘prior to the passage 
of this Act’’ may continue to appear for or represent parties in such 
proceedings before such Agency (grandfather clause), and (2) that 
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an Agency may, in its discretion, permit civic and charitable organiza- 
tions, acting through employees who are or are not attorneys-at-law, to 
appear for or to represent, without compensation, parties to any pro- 
ceedings. 

3. Any attorney who is a member in good standing of the 
highest court of any State, Territory or possession of the United States, 
or of the District of Columbia shall be issued credentials entitling him 
to practice before any Agency ‘‘except that any Agency which pursuant 
to statute has for more than seven years prior to the adoption of this 
Act required attorneys-at-law to demonstrate additional special technical 
competence may continue to do so under reasonable rules and regula- 
tions.”’ 

This would prevent the Commission from requiring attorneys-at- 
law to have specialized technical knowledge or experience in practice 
before it. 

4. The power to censure or disbar attorneys-at-law practicing 
before an Agency is transferred from the Agency to the Council in the 
first instance, with provision made for judicial review. Either the 
Agency or the Council subject to judicial review, may suspend, censure 
or disbar practitioners other than attorneys. 

These provisions would substantially impair the ability of the 
Commission to control the conduct of practitioners before it. 





UNIFORM SYSTEM OF ACCOUNTS FOR FREIGHT FORWARDERS 
Order 


At a session of the Interstate Commerce Commission, division 1, held 
at its office in Washington, D. C. on the 4th day of June A. D. 1954. 

The matter of modifying the ‘‘Uniform System of Accounts for 
Freight Forwarders, Issue of 1943,’’ as amended, being under considera- 
tion pursuant to the provisions of section 412(a) of the Interstate 
Commerce Act, as amended : 

It appearing, That a notice of proposed rule making dated April 
15, 1954, was served on all freight forwarders subject to the provisions 
of the Act, to the effect that certain modifications had been approved, 
such notice also being published in the Federal Register on April 20, 
1954, (19 F.R. 2274) pursuant to provisions of section 4 of the Admin- 
istrative Procedure Act; and, 

It further appearing, That the notice provided for written views or 
arguments to be filed by any interested person on or before June 1, 
1954, and no representations having been received; 

It is ordered, That the provisions of the said ‘‘Uniform System of 
Accounts for Freight Forwarders, Issue of 1943,’’ as amended, be, and 
they are hereby, amended as follows: 


§ 440.0-5 Depreciation and amortization accounting: 


; Delete the present text of paragraph (a) and substitute the follow- 
ing: 





SEPTEMBER, 1954 1031 





(a) There shall be charged monthly to operating expenses or other 
appropriate accounts and credited to account 149, ‘‘Depreciation and 
amortization reserve—Transportation property,’’ during the service life 
of depreciable property, amounts which will approximate the loss in 
service value not restored by current repairs or covered by insurance. 
The charges for currently accruing depreciation shall be computed in 
conformity with the unit method by applying to the original cost or 
estimated original cost such percentage rates as will distribute the 
service value by the straight-line method in equal annual charges to 
operating expenses or other accounts during the estimated life of the 
property. 

Delete the present text of Note B, and substitute the following: 

Note B: The term ‘‘unit method’’ means the method under which 
depreciation charges are computed and the records maintained so that 
the total amount of depreciation accrued applicable to each unit of 
property can be determined. Upon the retirement of any such unit the 
amount of depreciation accrued to date of retirement and carried in 
account 149, ‘‘Depreciation and amortization reserve—Transportation 
property,’’ is chargeable to that account. The difference between the 
amount accrued and carried in account 149 with respect to each unit 
or item of property retired and the service value is includible in account 
622, ‘‘Depreciation adjustment.”’ 


§ 440.0-43 Retirements: 


Delete the text of sub-paragraph 1, and substitute the following: 

1. Depreciable property: The value of the salvage recovered 
shall be charged to account 108, ‘‘Material and supplies,’’ or other 
appropriate asset account, according to the disposition of the material 
recovered. The service value shall be charged to account 149, ‘‘Depre- 
ciation and amortization reserve—Transportation property,’’ to the 
extent of the amount carried in that account and the remainder shall 
be included in account 622, ‘‘Depreciation adjustment.’’ (See § 440.0-5 
Depreciation and amortization accounting.) 


§ 440.141 Furniture, fixtures, and equipment: 


Change the caption to read ‘‘ Furniture and office equipment,’’ and 
delete the following from ‘‘Items’’: 


Blocks and falls Electric motor trucks 
Carts Platform trucks 
Chain hoists Warehouse trucks 
Dollies (platform) Weighing devices 


§ 440.144 Other property account charges: 
Change the number of the account to read § 440.145. 
§ 440.144 Terminal and platform equipment: 
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Add the above account number and caption, with text and items 
as follows: 

This account shall include the cost of electric and gasoline motor 
trucks, other wheeled equipment, and similar types of equipment used at 
terminals and loading platforms in connection with handling freight. 


Items 
Blocks and falls Fork lift trucks 
Carts Gasoline motor trucks 
Chain hoists Hand trucks 
Dollies (platform) Platform trucks and tractors 
Electric motor trucks Warehouse trucks 
Weighing devices 


§ 440.149 Depreciation and amortization reserve—Transportation 
property: 

Delete paragraph (b) of the text, and substitute the following: 

(b) At the time of retirement of depreciable property the amount 
of depreciation accrued and included herein with respect to the par- 
ticular unit or item shall be charged hereto. (See § 440.0-43 Retire- 
ments. ) 

Change the note under this account to read Note B. 

Add to the text of this account the following note: 

Note A. This account shall be subdivided to show the reserve 
separately for classes of property corresponding to the property invest- 
ment accounts as follows: 


Furniture and office equipment 

Motor and other highway vehicles 

Public improvements (depreciable property) 
Terminal and platform equipment 

Other property account charges (depreciable property) 


§ 440.622 Depreciation adjustment: 


Add the above account number and caption, and the following text 
thereto: 

This account shall include the difference between the amount of 
depreciation accrued and credited to account 149, ‘‘Depreciation and 
amortization reserve—Transportation property,’’ with respect to any 
unit or item of depreciable property accounted for as retired from 
service, and the service value of such unit or item. (See § 440.0-5 
Depreciation and amortization accounting. ) 

It is further ordered, That: 

(1) Effective date. The foregoing modifications, relating to the 
subject matter of said notice, shall become effective August 1, 1954, 
but nothing contained herein shall be construed as prohibiting applica- 
tion retroactively to January 1, 1954. 

(2) Notice. A copy of this order shall be served on every freight 
forwarder subject to part IV of the Act, and on each trustee, receiver, 
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executor, administrator, or assignee of any such freight forwarder, and 
notice of the order shall be given to the general public by depositing 
a copy thereof in the office of the Secretary of the Commission at 
Washington, D. C., and by filing it with the Director of the Division of 
the Federal Register. 

Authority : 56 Stat. 294, as amended, 49 U.S.C. 1012. 

By the Commission, division 1. 





I. C. C. CREDIT REGULATIONS INTERPRETATION 


On August 10th the Interstate Commerce Commission replied to 
an inquiry from the Marine Trust Company at Buffalo, N. Y. ‘‘regarding 
the legality of a proposed freight bill collection system to be operated 
by (that) bank in cooperation with common carriers and shippers or 
receivers of freight.’’ The bank proposes ‘‘to obtain from both the 
shipper or receiver, and the common carrier (which may be a rail, 
motor, or air carrier), their bank accounts for the purpose of handling 
freight bill payments and collections. A carrier, after picking up a 
prepaid shipment from a shipper, or delivering a collect shipment to a 
receiver, will stamp a copy of his own receivable freight bill with a 
collection stamp, and insert the amount due himself on that transaction 
in a space therein provided. The stamp will contain a direction to 
the bank to charge the account of the other party to the transaction. 
The freight bill thus stamped will be deposited to the carrier’s bank 
account as a draft drawn against the other party, collectible for the full 
amount. <A service charge of 5c per deposited item will be charged 
the carrier as a collection fee. The bank will credit the account of the 
earrier for the total amount of the freight bills so deposited, and not 
later than the next succeeding business day charge the other party’s 
account as directed by the stamp. As soon as the charge is made to 
the other party’s account, the stamped freight bill is sent to it by 
the bank.’’ In replying the Commission addressed itself particularly 
to the following paragraph in the bank’s letter: ‘‘In order to protect 
the shipper or receiver of freight from possible erroneous charges to his 
account, a 5 day period from the date of charge will be allowed the 
shipper or receiver by the bank within which to reject any item charged 
against its account improperly. During that period, the carrier may 
not draw funds against the deposited freight bills any such item 
returned to the bank by the shipper or receiver.’’ 

The I.C.C. replied as follows: ‘‘Division 2 of the Commission, to 
which this subject matter is assigned, authorizes me to say that it can 
see no objection to the proposed plan of collection as set out in your 
letter, provided funds under the proposed collection system be made 
available to the carriers within the credit periods allowed under I.C.C. 
eredit regulations as published in Parts 142 and 188 of Title 49 of 
the Code of Federal Regulations. ’’ 
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COMMITTEES 1954-1955 
The following Committees have been appointed for 1954-55: 
Executive 


James F. Pinkney, (A), Chairman, 1424-16th Street, N. W., Wash- 
ington 6, D. C., John R. Mahoney, (A), 43 Exchange Place, New York 
5, N. Y.; Ford K. Edwards, (B), 804 Southern Building, Washington 
5, D. C.; Wilbur LaRoe, Jr., (A), Investment Building, Washington 
5, D. C.; Giles Morrow, (A), 1111 E Street, N. W., Washington 4, 
D. C.; Joseph G. Cooper, (A), Bethlehem Steel Co., Bethlehem, 
Pennsylvania; Charles H. Woods, (A), 3921 La Creciente, Tucson, 
Arizona; A. H. Schwietert, (A), 1 North LaSalle Street, Chicago, 
Illinois; John R. Turney, (A), 2001 Massachusetts Avenue, N. W., 
Washington 6, D. C. 


Admission to Practice 


Frederick G. Freund, (A), Chairman, 1424 Sixteenth Street, N. W., 
Washington 6, D. C.; 8. C. Bennett, (B), Topeka Chamber of Commerce, 
7th and Jackson Streets, Topeka, Kansas; J. P. Blanton, (B), 1009-101 
Marietta St. Building, Atlanta 3, Georgia; J. S. Chartrand, Jr., (A), 
4241 Windsor Avenue, Kansas City 1, Missouri; J. C. Church, (B), 
Public Service Commission, Supreme Court Building, Cheyenne, Wyom- 


ing; Harry G. Crafts, (B), Box 7186, Dallas 9, Texas; Jack E. Hale, (B), 
467 40th Avenue, San Francisco 21, California; William C. Mitchell, 
Jr., (A), 140 Cedar Street, New York 6, New York; Glenn W. Stephens, 
(A), 121 West Doty Street, Madison 3, Wisconsin. 


Budget of I. C. C. 


Carl B. Callaway, (A), Chairman, 305 Empire Bank Building, 
Dallas 1, Texas; John D. Battle, (B), National Coal Association, Wash- 
ington 5, D. C.; Samuel W. Earnshaw, (A), 1319 F. Street, N. W., 
Washington 4, D. C.; Lloyd R. Guerra, (B), 2835 Santa Fe Avenue, 
Los Angeles 11, California; J. M. Hood, (B), 2000 Massachusetts 
Avenue, N. W., Washington 6, D. C.; Karl D. Loos, (A), 707 Munsey 
Building, Washington 4, D. C.; J. Stanley Payne, (A), 717 Southern 
Building, Washington 5, D. C.; Arthur H. Schwietert, (A), 1 North 
LaSalle Street, Chicago 2, Illinois. 


Education for Practice 


Clyde B. Aitchison, (A), Chairman, 1737 H Street, N. W., Washing- 
ton 6, D. C.; Arthur M. Bastress, (B), 135 West North Avenue, Baltimore 
1, Maryland; D. W. C. Becker, (B), 417 South Dearborn Street, Chicago 
5, Illinois; Stanley H. Brewer, (B), 227 Commerce Hall, University of 
Washington, Seattle 5, Washington; Dr. Leslie A. Bryan, (B), 1016 
West John Street, Champaign, Illinois; Edmund A. Nightingale, (B), 
School of Business Administration, University of Minnesota, Minneapolis 
14, Minnesota; Herbert L. Smith, (A), 401 Perry-Brooks Building, 
‘ee 1, Texas; Edgar Watkins, (A), Munsey Building, Washington 
4,D. C. 
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Legislation 


Frederick N. Melius, Jr., (A), Chairman, 345 Hudson St., New York 
14, New York; C. Ray Bryant, (B), State Building, Civie Center, San 
Francisco 2, California; J. L. Burke, (A), Box 1979, Tulsa, Oklahoma; 
William P. Ellis, (A), 1102 Equitable Building, Portland 4, Oregon; 
Joseph F. Eshelman, (A), 1740 Suburban Station Building, Philadel- 
phia 4, Pennsylvania; Morris L. Lesnik, (B), 19 Rector Street, New York 
6, New York; Gregory S. Prince, (A), 929 Transportation Building, 
Washington 6, D. C.; Herman B. J. Weckstein, (A), 1060 Broad Street, 
Newark 2, New Jersey. 


Membership 


George B. Dill, (B), Chairman, State Building Civic Center, San 
Francisco 2, California; Leonard W. Baur, Jr., (B), 7614 Mission Drive, 
Seattle 88, Washington; Hewitt Biaett, (A), 1500 First National Bank 
Building, Richmond 10, Virgina; G. E. Boulineau, (B), 4 Hunter Street, 
Southeast, Atlanta 3, Georgia; C. J. Burrill, (A), 108 South Eighteenth 
Street, Omaha, Nebraska; William DeBoer, (B), Post Office Box 1920, 
Denver 1, Colorado; John F. Donelan, (A), Munsey Building, Wash- 
ington 4, D. C.; John G. Ihnet, (B), Chamber of Commerce, Great Falls, 
Montana; Arnold J. Larson, (B), Room 2025, 111 West Washington 
Street, Chicago 2, Illinois; James R. MacAnnanny, (B), 14 Henry 
Avenue, Melrose Highlands, Massachusetts; Harry McCall, (A), 1500 
Bank of Commerce Building, New Orleans 12, Louisiana; Carl L. 
Phinney, (A), 617 First National Bank Building, Dallas 2, Texas; 
George Shuler, Jr., (B), 2520 Norwood Place, Madison, Wisconsin; 
Kenneth J. Sutherell, (B), 101 Prospect Avenue, N. W., Cleveland 1, 
Ohio; Henry C. Wall, (B), Room 766, 1775 Broadway, New York 19, 
New York; James W. Wrape, (A), 2111 Sterick Building, Memphis 3, 
Tennessee. 


Memorials 


Edward H. DeGroot, Jr., (A), Chairman, 924 Colorado Building, 
Washington 5, D. C.; Laurence E. Binsacea, (B), 665 Third Street, San 
Francisco 7, California; William L. Hunter, (A), 888 Union Station 
Building, Chicago 6, Illinois; Earl B. King, (B), 188 Charles Street 
Cambridge, Massachusetts; Charles H. Trayford, (B), 155 East 40th 
Street, New York 16, New York; Harold J. Waples, (A), 2850 Penobscot 
Building, Detroit 26, Michigan. 


Procedure 


Wilbur LaRoe, Jr., (A), Chairman, Investment Building, Washing- 
ton 5, D. C.; Robert N. Burchmore, (A), 2106 Field Building, Chicago 
3, Illinois; Howard A. Dent, (A), 106 East Fourth Street, The Dalles, 
Oregon; Jesse L. Himmelreich, (B), 765 Grandon Avenue, Columbus 
9, Ohio; Kenneth J. McAuliffe, (A), 233 Broadway, New York 7, New 
York; Paul J. Schweibinz, (B), 228 P. & L. E. Terminal Building, 
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Pittsburgh 19, Pennsylvania; Albert E. Stephan, (A), Central Building, 
Seattle 4, Washington; John R. Turney, (A), 2001 Massachusetts 
Avenue, N. W., Washington 6, D. C. 


Professional Ethics and Grievances 


Warren Price, Jr., (A), Chairman, 1116 Investment Building, 
Washington 5, D. C.; Reuben G. Crimm, (A), 805 Peachtree Street Build- 
ing, Atlanta 5, Georgia; Edward Dumbauld, (A), 44 South Mt. Vernon 
Avenue, Uniontown, Pennsylvania; Eric Eugene Ebert, (B), 114 Bran- 
ford Place, Newark 2, New Jersey; Rollo E. Kidwell, (A), 305 Empire 
Bank Building, Dallas 1, Texas; T. A. L. Loretz, (B), 108 West Sixth 
Street, Los Angeles 14, California; James W. Nisbet, (A), 204 South 
Canal Street, Chicago 6, Lllinois; George H. Ostermann, (B), 18509 
Greenlawn Avenue, Detroit 21, Michigan; Robert E. Quirk, (A), 1115 
Investment Building, Washington 5, D. C. 


Appointment of Interstate Commerce Commissioners 


R. Granville Curry, (A), Chairman, Southern Building, Washing- 
ton 5, D. C.; Fayette B. Dow, (A), Munsey Building, Washington 4, 
D. C.; Floyd F. Shields, (A), 111 West Washington Street, Chicago 
2, Illinois; Harold W. Ansell, (B), Box 2010, Salt Lake City 13, Utah; 
C. J. Goodyear, (B), P. O. Box 58, Philadelphia 5, Pa.; Stanfield B. 


Johnson, (A), 205 Transportation Bldg., Washington 6, D. C.; Chester 
C. Thompson, (B), 1319 F Street, N. W., Washington 4, D. C.; Walter 
R. MeDonald, (A), Georgia Public Service Commission, Atlanta 3, 
Georgia. 


Nominations 


(To be appointed later) 





Special Committees 
Fees for Services at the I. C. C. 


John R. Mahoney, (A), Chairman, 43 Exchange Place, New York 
5, New York; George H. Cain, (A), 40 Wall Street, New York 5, New 
York; Drew L. Carraway, (A), 1111 E Street, N. W., Washington 4, 
D. C.; Reuben G. Crimm, (A), 805 Peachtree Street Building, Atlanta 
5, Georgia; Neal J. Holland, (A), 150 Causeway Street, Boston 14, 
Massachusetts; Eugene T. Liipfert, (A), 2001 Massachuetts Avenue, 
N. W., Washington 6, D. C.; Donald Macleay, (A), 1625 K Street, N. 
W., Washington 6, D. C.; Gerald L. Phelps, (A), 958 Munsey Building, 
Washington 4, D. C.; Leland D. Smith, (A), 640 Mellie Esperson Bldg., 
Houston 2, Texas; Max Thelen, Jr., (A), 111 Sutter Street, San 
Francisco 4, California. 
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Revision of Rules of Practice of I. C. C. 


John R. Turney, (A), Chairman, 2001 Massachusetts Avenue, N. 
W., Washington 6, D. C.; Wilbur LaRoe, Jr., (A), Investment Building, 
Washington 5, D. C.; Warren H. Wagner, (A), Investment Building, 
Washington 5, D. C.; Edwin H. Burgess, (A), Baltimore & Ohio Rail- 
road, Baltimore 1, Maryland. 


To Cooperate With Regional Chapters 


Wilbur M. Boring, (B), Chairman, 7400 East Twelfth Street, Kansas 
City 3, Missouri; Bess E. Anderson, (B), 3235 San Fernando Road, 
Los Angeles 65, California; Samuel P. Delisi, (A), 1211 Berger Building, 
Pittsburgh 19, Pennsylvania; R. A. Ellison, (B), 306 Neave Building, 
Cincinnati 2, Ohio; Robert J. Fletcher, (A), 219 East 42nd Street, 
New York 17, N. Y.; Harold Z. Frederick, (A), P. O. Box 4666, Detroit 
34, Michigan; James L. Givan, (A), 7223 Longwood Drive, Bethesda, 
Maryland; Karl J. Grimm, (A), 22 Light Street, Baltimore 2, Maryland; 
Carl O. Gustafson, (B), 111 East Franklin Avenue, Minneapolis 4, 
Minnesota; August W. Heckman, (A), 880 Bergen Avenue, Jersey 
City 6, New Jersey; Harry F. Klocker, (B), 1700 South Second Street, 
St. Louis 4, Missouri; T. C. Maurer, (B), Post Office Box 1620, Jack- 
sonville 1, Florida; Rupert L. Murphy, (A), Citizens & Southern 
National Bank Building, Atlanta 3, Georgia; Harry F. Newmiller, (B), 
727 Commercial Trust Building, 15th and So. Penn. Square, Philadel- 
phia 2, Pennsylvania; Gordon J. Pinkerton, (B), 2 Harrison Street, San 
Francisco 19, California; A. L. Reed, (A), 305 Empire Bank Building, 
Dallas 1, Texas; H. Kemper Relf, (B), 164 Grain Exchange Building, 
Minneapolis 15, Minnesota; Hugh R. Riley, (B), 4407 White Building, 
Seattle 1, Washington; Roger Spahr, (A), 524-17th Street, Denver 2, 
Colorado; Karl L. Wilson, (A), 2111 E Street, N. W., Washington 7, 
D.C. 





Rail Transportation 


By Joun F. Donexan, Editor 


FORMAL MATTERS 
1. C. C. Rules On Piggy Back Issues 


The Interstate Commerce Commission has released its report in 
Docket 31375—Movement on Highway Trailers by Rail, in a decision 
on the legal questions involved in the so-called ‘‘piggy-back’’ service of 
the railroads. In part the following points were made: 

1. Transportation of freight in trailers on rail flat cars is trans- 
portation by railroad for which a motor carrier certificate is not 
required. 

2. Pickup and delivery service at the termini of the rail move- 
ment of trailers on flat cars is subject to I.C.C. regulation under Part 
I of the Act and not under Part II which deals with motor carriers. 

3. Railroads may transport trailers of private motor carriers and 
freight forwarders on flat cars under provisions of rail tariffs open 
to the general public without holding motor carrier operating authority 
under Part II of the Act. 

4. Contract motor carriers may not legally obtain transportation 
of their trailers by the railroads if the rail movement is within the 
scope of the contract carrier’s permit. The contract carrier may 
arrange for rail transportation of its trailer to points beyond the scope 
of its permit as an agent for the shipper. 

5. Railroads may not legally transport the trailers of motor 
common carriers under the so-called ‘‘open’’ tariffs unless there is a 
through-route arrangement between the railroad and the motor carrier. 

6. Since the provision in the Act authorizing joint-rate arrange- 
ments between rail and motor common carriers is permissive rather 
than mandatory, railroads may establish such arrangements with some 
and refuse to establish them with other motor common carriers. 

7. The relationship between a railroad and a motor common 
carrier whose trailers are moving in flat-car service, is that of connect- 
ing carriers where the arrangement is for substituted-rail-for-motor 
service. 

8. Railroads may not legally establish through routes and joint 
rates with freight forwarders, an arrangement not authorized by the 
Act. 

9. Ifa railroad makes trailer-on-flat-car service available to private 
carriers it may not, by provisions in its tariff, deny the service to freight 
forwarders. 

The Commission deferred answer on the two following questions: 

1. Whether a railroad engaged in flat car service under joint rate 


—1038— 
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arrangements with motor common carriers could refuse to publish 
tariffs and transport the trailers of private motor carriers or freight 
forwarders. 

2. If a freight forwarder has a contract with a motor common 
carrier and if a trailer tendered to a railroad carries the identification 
of the motor common carrier, must the railroad providing trailer-on- 
flat-ear service accept as compensation its division from the motor 
common carrier under the motor-rail joint rate rather than accept 
charges based on rates published in the railroad’s tariffs? 

As to the last two items the Commission held that the factual 
situation was too vague and uncertain to permit categorical answers 
at this time. 





Piggy Back Hearing 


In I & S Docket 6214—Trailers on Flat Cars—Eastern Territory, 
Examiner Boat has granted an adjournment until October 12, 1954 to 
allow time for cost studies to be presented by the carriers when the 
hearing is resumed. 

Motor carrier protestants will furnish rail respondents by Septem- 
ber 27th copies of prepared statements to be made by their witnesses 
at the October hearing. 

Rail respondents will provide motor carriers with cost data and 
information on volume of traffic by August 20th. 





Ogden Gateway Order Extended 


The I.C.C. has issued its further order in Docket 30297—the so-called 
Ogden Gateway Case, which bears the title—Denver & Rio Grande 
Western Railroad Company v. Union Pacific Railroad Company, et al., 
extending the effective date of its order therein from October 1, 1954 to 
December 1, 1954 as a result of the request of United States District 
Judge John W. Delehant, District of Nebraska, to afford the Court 
additional time to reach a decision in an action to set aside such order. 





Ex River Coal - Mt. Vernon, Ind., to Chicago 


The Interstate Commerce Commission has released the proposed 
report of Examiner John A. Russell in Docket 31233 in which the 
examiner recommends that Division 2 of the Commission find reason- 
able the rate of $1.89 on bituminous coal in carloads from Mount 
Vernon, Ind., to Joliet, South Chicago and Chicago, Ill., and Gary 
Ind., applicable on shipments from eastern Kentucky and West Virginia 
moving to Mount Vernon by barge or rail-barge over the Ohio River. 
The Examiner further recommended that the Commission find unlawful 
a section of the tariff which would restrict application of the rate to 
coal for coking or carbonization purposes. 
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Class Rate Hearings 


Division 2 of the I.C.C. has announced the scheduling of further 
hearings in Dockets Nos. 30416—Class Rates, Mountain-Pacific Terri- 
tory, and 30660—Class Rates, Transcontinental Rail, 1950, for October 
18, 1954, at Savannah, Ga., before one or more members of Division 
2 and Examiner Witters. The evidence expected to be received at this 
hearing will be on behalf of the Southern Governors’ Conference, the 
Southeastern Association of Railroad and Utility Commissioners, the 
Atlanta Freight Bureau and the Acme Fast Freight, Inc. and other 
freight forwarders. 





“PIGGY-BACK” BIBLIOGRAPHY 


The bibliography revised to February 2, 1953 entitled ‘‘Trailers 
on Flat Cars—‘ Piggy-Backs’—Memorandum Listing Material on History 
of Service 1926-1953,’’ compiled by Miss Elizabeth O. Cullen, Librarian, 
Bureau of Railway Economics, Association of American Railroads, has 
been supplemented by a ‘‘Memorandum Listing Material Published 
from February to July 15, 1954.’’ 

Copy of the bibliography and supplemental Memorandum is avail- 
able upon application to Miss Elizabeth O. Cullen, Transportation 
Building, Washington 6, D. C. 





I. C. C. AND MOTOR CARRIER REPORTS WANTED 


One of our members, Mr. Arthur M. Marshall, 1340 Main Street, 
Springfield 3, Massachusetts, wishes to purchase a set of the Motor 
Carrier Reports. 

Another member, Mr. John R. Mahoney, Casey, Lane and Mitten- 
dorf, 43 Exchange Place, New York 5, New York, wishes to purchase 
a set of the I.C.C. Reports. 

Any person desiring to dispose of books, as set forth above, should 
communicate with Messrs. Marshall and Mahoney at their respective 
addresses. 





1. C. C. APPOINTS ROGER T. BOYDEN TO HEAD FINANCE BUREAU 


Mr. Robert T. Boyden was appointed by the Commission, effective 
August 1, 1954, to be Director of its Bureau of Finance, succeeding 
Charles E. Boles, retired. 

Mr. Boyden, a native of Philadelphia, studied civil engineering at 
Massachusetts Institute of Technology and received his B.S. and LL.B. 
degrees from George Washington University, where he majored in 
public utilities law and public utilities valuation. He has been with 
the Commission since August 1915, and had served as Assistant Director 
of the Bureau of Finance since 1948. 

















Motor Transportation 


By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 





Department of Agriculture Asks Court to Modify Exempt 
Commodity Case 


The Department of Agriculture recently petitioned the United 
States District Court for the Southern District of Texas to intervene 
in the Frozen Food Express case. The Department also filed a com- 
plaint, as intervening plaintiff, and asked the court to annul, enjoin 
and set aside the order of the Interstate Commerce Commission entered 
in 1951, in the proceeding entitled MC-C-968, Determination of Ex- 
empted Agricultural Commodities, 52 M. C. C. 511, insofar as it affects: 
(1) slaughtered meat, animals and fresh meats; (2) dressed and cut-up 
poultry, fresh or frozen; (3) feathers; (4) raw shelled peanuts and raw 
shelled nuts; (5) hay chopped up fine; (6) cotton linters and cottonseed 
hulls; (7) frozen cream, frozen skim milk and frozen milk; and (8) 
seeds which have been deawned, scarified, or inoculated. 

The complaint alleges that the report and order in MC-C-968, 
insofar as it finds and concludes that the commodities above-specified 
are neither ordinary livestock nor agricultural commodities; ‘‘is un- 
supported by adequate findings or substantial evidence; is contrary to 
the weight of evidence of record; is based upon errors of law; fails to 
give effect to the legislative purpose of Section 203(b)(6) of the 
Interstate Commerce Act; exceeds the statutory authority of the Com- 
mission; and is unlawful, arbitrary, capricious, and null and void.’’ 
The complaint then goes on to ask that the District Court suspend, 
enjoin, annul, and set aside the report and order of the Commission 
in MC-C-968, insofar as it finds and concludes that the commodities 
specified above are not embraced by the term ‘‘ordinary livestock’’ 
or ‘‘agricultural commodities’’ as used in Section 203(b)(6) of the 
Interstate Commerce Act. 





I. C. C. Takes Kroblin Case to the Supreme Court 


A petition for writ of certiorari has been filed by the Interstate 
Commerce Commission asking the United States Supreme Court to 
review a decision of the Circuit Court of Appeals for the Eighth U. S. 
Cireuit which had held that Kroblin, in transporting dressed poultry, 
was not violating the Interstate Commerce Act. Specifically the Court 
of Appeals held that dressed and eviscerated poultry were agricultural 
products which may be transported in for-hire vehicles without I.C.C. 
authority. Kroblin maintained that the process by which live poultry 
becomes dressed poultry does not constitute ‘‘manufacturing’’ and that 
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such dressed poultry is an exempt agricultural commodity under Sec- 
tion 203(b) (6). 

The complaint against Kroblin was brought in 1952 in the U. S. 
District Court for the Northern District of Iowa and asked for an 
injunction which would prohibit the company from transporting the 
dressed poultry without obtaining I.C.C. authority. The defendant 
admitted that he was transporting dressed and eviscerated poultry, but 
denied that the transportation was unlawful. The defendant transports 
for shippers who operate in Iowa, kill and dress poultry at their plants, 
and ship it to distributors. The I.C.C. contends that the questions 
presented are gravely important to maintainance of a national trans- 
portation system by motor vehicles. The Commission further maintains 
the interpretation of the appeals court is in conflict with decisions of 
other Circuit Courts of Appeals, and, if allowed to become the final 
judicial decision upon the subject, would result in restoring a vast 
amount of traffic to unregulated carriers. This case was heard in the 
U.S. Court of Appeals under the caption of I.C.C. v. Allen E. Kroblin, 
with the Secretary of Agriculture as a party amicus curiae. 





1. C. C. Safety Rules to Apply to Foreign Vehicles in U. S. 


A recent amendment to the Interstate Commerce Act has extended 
coverage of the I.C.C. safety regulations to motor carriers from foreign 
countries when operating over United States highways. The legislation, 
which was sponsored by Representative Bennett of Michigan, amends 
Section 203(a) of the Act by adding a sentence: ‘‘The term ‘foreign 
commerce’ also includes transportation between places in a foreign 
country, or between a place in one foreign country and a place in another 
foreign country, insofar as such transportation takes place within the 
United States, but only for the purpose of the application thereto of 
the following provisions of this part: Section 205 (which relates to the 
designation of an agent for service of process), and those provisions of 
Section 204 which relate to qualifications and maximum hours of service 
for employees and safety of operation and equipment.”’ 

This legislation will affect mostly those Canadian vehicles now 
using the cut-off between Ontario and the Western Canadian provinces 
and will require each vehicle to comply with the I.C.C. safety regula- 
tions on equipment, as well as logs and hours of service. The owners 
of such vehicles will also have to designate an agent for service of 
process in each of the states through which they pass. 





U. S. District Court Upholds the Right of C. & O. Railroad 
to Operate Auxiliary Trucking 


The United States District Court in West Virginia recently dis- 
missed an appeal of the West Virginia Motor Truck Association from 
a State Supreme Court decision which had upheld the right of the 
Chesapeake and Ohio Railroad to operate an auxiliary trucking service 
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between Charleston and Huntington, West Virginia. Originally the 
State Public Service Commission had denied the railroad’s petition and 
held that the communities in question had adequate motor carrier 
service. This decision, however, was overruled by the State Supreme 
Court. 

The motor carriers contend that the Supreme Court ruling repre- 
sented discrimination in favor of the railroad and deprived the motor 
carriers of property without due process of law. In the railroad’s 
original petition, they alleged that they would save $75,000 a year by 
operating trucks, but the Public Service Commission, in denying the 
request, said that the railroads had failed to show they would not 
compete with trucking facilities or that present trucking was not 
adequate. 

The Supreme Court, however, overturned the Public Service Com- 
mission who ultimately authorized four proposed routes for the rail- 
road’s trucking service. 

In granting the four proposed routes, the Public Service Com- 
mission ordered that the railroad’s truck service must be limited to 
supplemental rail service; the auxiliary service must follow prescribed 
routes to which rail service has or can be rendered; all shipments must 
move at rail rates and on railroad or railroad express bills of lading, 
and the service must be performed directly by the C. & O. and not by a 
lessor. From this action the Motor Truck Association appealed to the 
U. §. District Court, where such appeal was dismissed. This action 
will likely be appealed to the U. S. Supreme Court before adequate 
disposition of the case is made. 





Toll Bridges and Roads Prove Financial Success 


The building of toll bridges and roads with private capital, and 
supported entirely by highway users appears to be profitable business. 
It is expected that enabling legislation may be brought next year in 
Delaware in order to permit the use of Delaware Memorial Bridge Toll 
receipts for financing other highway improvements as well as to pay 
for the bridge. It is reported that toll earnings of the bridge which 
links the Delaware and New Jersey shores are running nearly 1.2 million 
a year above the original expectation, with the indication that the 
bridge bonds will be paid off much earlier than had been anticipated. 

The State Highway Commission contemplates maintaining the bridge 
as a toll facility, but with greatly reduced fees so that the current debt 
might be refinanced and assure present bondholders of earnings expected 
under their present contract. This procedure will also make it possible, 
through the new state and federal enabling legislation, to use bridge 
toll receipts for construction of expressways to facilitate local traffic 
generated by the bridge traffic. 

It has also been reported that toll receipts for the Pennsylvania 
Turnpike system through the years have been running far ahead of 
the original estimates and bond retirements are more than six years 
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ahead of schedule. The Commission has reported that traffic, revenues, 
and mileage on the Pennsylvania Turnpike all show a satisfactory 
increase during the fiscal year ending May 31, 1954. In fiscal 1954 the 
revenue collected for tolls amounted to 21,600,000 dollars. Truck traffic 
on the turnpike produced 12,700,000 dollars or better than 50% of 
the total revenue. Passengers cars using the turnpike produced only 
8,600,000 dollars in revenue during 1954. 

Toll roads are now being operated in nine states: Colorado, 
Connecticut, Florida, Maine, New Hampshire, New Jersey, New York, 
Oklahoma and Pennsylvania. Construction of new and extended toll 
highways is currently in progress in Connecticut, Kentucky, Maine, 
New Hampshire, New Jersey, New York, Ohio, Pennsylvania and West 
Virginia. 





I. C. C. ANNOUNCES NEW STAFF ASSIGNMENTS 


On August 12th the Interstate Commerce Commission announced 
the reassignment and promotion of the following staff members: 

R. W. Bay, a member of the Board of Suspension, was named 
Chairman of the Board, to succeed the late R. D. Hagerman. 

W. N. Muss, transportation rate and tariff analyst, was appointed 
a new member of the Suspension Board. 

G. B. Robinson, assistant chief of the Section of Rail Tariffs, in 


the Bureau of Rates, Tariffs and Informal Cases, was named an assistant 
director of the Bureau. 

R. R. Gibbs, a member of the Suspension Board, was named to 
succeed Mr. Robinson as assistant chief of the Section of Rail Tariffs. 

C. C. Barrow, member of the Fourth Section Board, was named 
to the Suspension Board to succeed Mr. Gibbs. 

R. R. Sherman, assistant to the Director of the Bureau of Rates, 
Tariffs and Informal Cases, was named a member of the Fourth Section 
Board to succeed Mr. Barrow. 





I. C. C. ANNOUNCES RETIREMENT OF CHARLES E. BOLES, 
BUREAU OF FINANCE DIRECTOR 


The Commission on July 30 announced the retirement, effective 
July 31, of Charles E. Boles, Director of its Bureau of Finance since 
1948. Mr. Boles had been in Government service 37 years, and had 
served the Commission since 1921 as an examiner in the Bureau of 
Finance, Assistant Director and Director of the Bureau. 

Mr. Boles was born in Barren County, Ky., and attended Liberty 
College, Glasgow; Bethel College, Russellville, Ky., where he received 
his A.B. degree; and Columbia University, New York, where he received 
his LL.B. degree. Mr. Boles resides at 3024 Q Street, N. W., Washing- 
ton, D. C. 





Water Transportation 
By R. J. Mrrre.sronn, Editor, 


Attorney, Waterman Steamship Corporation 


I. C. C. Docket No. W-1060 (Sub-No. 1) 


Grand Portage and Isle Royale Transportation Co. 
Common Carrier Application 


Division 4 of the Interstate Commerce Commission issued its Report 
and Order in the above proceeding under date of June 10, 1954 wherein 
it held 


‘*Publie convenience and necessity found to require seasonal opera- 
tion by applicant as a common carrier by self-propelled vessels in 
the transportation of passengers and commodities generally between 
Grand Portage, Minn., and Isle Royale, Mich.’’ 


By previous Order of the Commission in Docket W-1060, applicant 
was granted temporary authority to perform the operation for which 
it seeks a permanent certificate. The temporary authority was given 
by the Commission to continue in force until the application for a 
permanent certificate had been finally determined. 

We think it sufficiently important to digress at this point from the 
foregoing decision in order to direct attention of all concerned to the 
decision of the Three Judge Federal Court, dated May 25, 1954 in the 
ease of Stone’s Express, Inc. v. United States (No. 54-187-M) which 
was reported on page 961 of the June issue of this Journal, in which 
decision the Court held that the Interstate Commerce Commission did 
not have authority under Section 9(b) of the Administrative Procedure 
Act to grant temporary operating authority beyond the prescribed 
statutory period of 180 days. 





1. C. C. Docket No. W-751 (Sub-No. 16) 


Commercial Barge Lines, Inc., Extension—Memphis 


Parties having waived issuance and service of a Proposed Report, 
Division 4 of the Commission issued its Report and Order in the above 
docketed proceeding which held that: 


‘*Public convenience and necessity found to require extension of 
applicant’s authorized operations as a common carrier by self- 
propelled vessels, and by non-self-propelled vessels with the use 
of separate towing vessels, to include the transportation of motor 
vehicles and certain related articles from Memphis, Tenn., to 
Evansville, Ind., Louisville, Ky., and Cincinnati, Ohio.’’ 
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Protest to the grant of additional operating authority was registered 
by Class I Rail Carriers in the Western District. Most of this opposition, 
however, was removed when the application was amended at the hearing 
to exclude a request to transport contractors’ wheeled equipment and 
wheeled agricultural implements and machines. 

The opposing rail carriers still, however, suggested that the Com- 
mission limit the grant of authority commodity-wise to the specific type 
of motor vehicles that are actually produced at the Memphis auto plant. 
This the Commission refused to do on the ground that it was not 
persuaded that any good or useful purpose would be served by further 
limiting the grant as suggested by the rail carriers. 





I. C. C. Docket No. W-435 (Sub-No. 14) 


Sause Bros. Ocean Towing Co., Inc. Extension— 
Pacific Coast (2) 


The Proposed Report by Examiners M. L. Boat and W. J. Sweeney 
recommends that the Commission find that the extension of operation 
by applicant as a contract carrier for the transportation of various 
commodities, other than lumber and lumber products, between all 
points along the Pacific coast, except local service between ports and 
points on Puget Sound, the Columbia River, and San Francisco Bay, be 
found not to be consistent with the public interest and the national 
transportation policy. 

On the other hand, the Examiners found that the proposed opera- 
tion by applicant in the transportation of lumber and lumber products 
from points and ports in Washington and Oregon along the Pacific coast, 
except points on Tillamook Bay, Oreg., and its tributaries, to points and 
ports in southern California along the Pacific coast to be consistent with 
the public interest and the national transportation policy. 

Protestants to the extension of operations sought by applicant 
included: the Upper Columbia River Towing Co., the Foss Launch and 
Tug Company, W. R. Chamberlin & Co., and Consolidated Navigation 
Company. 





1. C. C. Docket No. W-504 (Sub-No. 18) (Sub-No. 20) 


Wilson Line Operating Company Extensions— 
Bear Mountain—Bridgeport 


The Proposed Report of Examiner Karl Stecher in the application 
Docket Sub-No. 18, recommends that the Commission find: 


‘Public convenience and necessity do not require operation by 
applicant, in interstate or foreign commerce, as a common carrier of 
passengers by self-propelled vessels, in regular service, between 
specified points in New York Harbor and places outside such 
harbor on the Hudson River as far north as Bear Mountain, N. Y.’’ 
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On the other hand, the Commission, through Division 4’s decision 
of June 21, 1954 in the other application Docket Sub-No. 20 found 
that public convenience and necessity do require extension of appli- 
cant’s seasonal operation as a common carrier by self-propelled vessels 
in the transportation of passengers to include irregular service between 
points in the New York Harbor area and Bridgeport, Conn. 

In the Application Docket Sub-No. 18, opposition to the extension 
of operating authority to Bear Mountain was offered by Meseck Steam- 
boat Co., Inc., Keansburg Steamboat Company, Sutton Line, Inc., and 
Hudson River Day Line, Inc. 

The application under Docket Sub-No. 20 was practically un- 
opposed. 





1. C. C. Docket No. W-262 (Sub-No. 4) 


Gulf Coast Towing Company, Inc. Extension 
Barytes in Containers 


Encountering no opposition, the above carrier obtained a favorable 
report and order from Division 4 of the Interstate Commerce Com- 
mission dated June 28, 1954, which found that public convenience and 
necessity require the extension of applicant’s operations as a common 


earrier by non-self-propelled vessels with the use of separate towing 
vessels to include the transportation in interstate or foreign commerce 
of ground barytes, in containers, from New Orleans (including Harvey), 
La., to Tiger Pass, La. 





I. C. C. Docket No. W-1073 
Alvin M. Leimann Common Carrier Application 


The decision and order of Division 4, Interstate Commerce Com- 
mission, dated August 10, 1954, grants application of the subject carrier 
on finding that public convenience and necessity require its seasonal 
operation from April to October, both inclusive, in the transportation 
of not more than 35 passengers on any one trip between ports and 
points along the Ohio River from Maysville, Ky., to the mouth of the 
Kentucky River and along the Kentucky River below Beattyville, Ky., 
including the points named. 

Johnston Boat Company which protested the original application 
withdrew its opposition when applicant amended its requested authority 
to transport a maximum of 35 passengers per trip. 





I. C. C. Docket No. W-388 (Sub-No. 9) 


Waterman Steamship Corporation Extension— 
Passengers (2) 


No exceptions having been filed to the report proposed by the 
Examiner in the above proceeding, Division 4 issued its decision and 
order on June 10, 1954, holding that public convenience and necessity 
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found to require extension of applicant’s operations as a common 
earrier by self-propelled vessels to include the transportation of passen- 
gers between Pacific coast ports it is already authorized to serve and 
Gulf of Mexico coast ports, namely: Galveston and Houston, Texas, 
New Orleans, La., Mobile, Ala., and Panama City and Tampa, Florida. 

Waterman’s application for the extension of its passenger opera- 
tions was unopposed. 





I. C. C. Docket No. W-1062 
Albany Barge Lines, Inc., Common Carrier Application 


Pointing up the fact that adequate service on existing rail and motor 
carriers does not per se warrant denial of authority sought to perform 
water carrier operations, and the further fact that the existing common 
carrier barge lines have performed little or no transportation of general 
commodities between the points which applicant seeks to serve, the 
Proposed Report of Examiner Marion L. Boat finds that public con- 
venience and necessity require operation by Albany Barge Lines, Inc., 
as a common carrier by nonself-propelled vessels, with the use of 
separate towing vessels in the transportation of commodities generally, 
between ports and points on the Williamette River and its tributaries 
below Oregon City, Oreg., and Point Ilwaco, Wash., on the Columbia 
River, on the one hand, and ports and points on the Williamette River 
and its tributaries above Oregon City on the other, and between ports 
and points on that river and its tributaries between Oregon City and 
Eugene, Oreg., including service to and from the points named. 





Decisions on Applications for Temporary Authority 
I 


Since the June issue of the Journal, the Commission has dismissed 
or denied the following applications for temporary operating authority 
under Section 311 (a) of the Interstate Commerce Act: 

W-557 (Sub-No. 15), C. G. Willis, Inc., Temporary Authority—De 
Land, 300 tons of iron and/or steel articles from the north Atlantic 
coast ports to De Land, Fla. 

W-592 (Sub-No. 2), T. J. McCarthy Steamship Co., motor vehicles 
from Toledo, Ohio, to Buffalo, New York. 

W-535 (Sub-No. 3), Island Dock, Inc., pulpwood from Plymouth, N. 
C., to Charlotte (Rochester), N. Y. and Detroit, Mich. 

W-463 (Sub-No. 3), James Hughes, Inc., turbine reamer from 
Chester, Pa., to Superior, Wis. 

W-237 (Sub-No. 1), Dauntless Towing Line Temporary Authority, 
Pulp board from Plymouth, N. C. to Charlotte, N. Y. and Detroit, Mich. 
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Since the last issue of the Practitioners’ Journal, the Commission 
has granted the following applications for temporary operating authority 
under Section 311 of the Act: 

W-336 (Sub-No. 3), Pope & Talbot, Inc., approximately 1,300,000 
board feet of lumber from Olympia and Longview, Wash., and Portland, 
Oreg., to New Haven, Conn., on or before September 30, 1954. 

W-336 (Sub-No. 2), Pope & Talbot, Inc., approximately 600,000 
board feet of lumber from Newport, Yaquina Bay, Oreg., to Chester, 
Pa., on or before September 21, 1954. 

W-463 (Sub-No. 4), James Hughes, Inc., one twin-gun mount from 
Washington, D. C. to Pascagoula, Miss., on or before August 31, 1954. 

W-405 (Sub-No. 4), Palantic Steamship Co., Inc., 1,000,000 board 
feet of lumber from Coos Bay, Oreg., to Port Newark, N. J., on or 
before July 19, 1954. 

W-525 (Sub-No. 3), Blue Stack Towing Co., 12 assembled LSU’s 
from New Orleans to San Francisco. 





St. Lawrence Seaway Development Corporation 


On June 9th the President issued Executive Order 10534 by which 
it was ordered that the St. Lawrence Seaway Development Corporation 
shall be subject to the direction and supervision of the Secretary of 
Defense. 

On July 2nd the United States Senate confirmed the nomination of 
Lewis Castle of Minnesota to be Administrator of the St. Lawrence 
Seaway Development Corporation. Mr. Castle is President of the 
Northern Minnesota National Bank of Duluth. 

On August 7th the United States Senate confirmed the nomination 
of Martin W. Oettershagen of Chicago to be Deputy Administrator 
of the St. Lawrence Seaway Development Corporation. On August 
llth the Senate Committee on Foreign Relations reported favorably 
on the nominations of the following five members of the Advisory Board : 

Mr. John C. Buekema, former Manager, Muskegon, Mich., Chamber 
of Commerce. 

Edward J. Noble, Chairman of the Board of The American Broad- 
casting Co., and head of Lifesavers, Inc., 

Harry C. Brockel, Municipal Port Director at Milwaukee, Wis. 

Hugh Moore, Chairman of the Board of The Dixie Cup Co. 

Kenneth M. Lloyd, Counsel for the Mahoning Valley Industrial 
Council (Youngstown, Ohio). 

The principal function of the Board is to review the general policies 
of the St. Lawrence Seaway Development Corporation, including making 
recommendations on rates, cargoes, and tolls for ships that will pass 
through the Waterway. 

Recently Mr. Oettershagen expressed the view that ‘‘it might be 
possible to complete the Seaway Project by late 1958 or early 1959, 
instead of 1960, the date usually named as the completion date.’’ 
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Spokesmen for the Canadian and United States Governments 
announced on August 13th that arrangements to modify the 1952 agree- 
ment for an all-Canadian seaway linking Montreal Harbor with Lake 
Erie will be worked out so as to provide for United States participation. 
While details of the new agreement were not made public, the press 
announced that it was understood the new arrangement would provide 
the United States Government with the assurance asked for in the 
Wiley Seaway Bill under which the United States is seeking a new 
agreement and leaves the way open for the building of a second canal 
around the International Rapids of the St. Lawrence on the Canadian 
side if traffic in the future should so warrant. 





Barge Line Securities 


On July 6th Division 4 of the I.C.C. announced the issuance of its 
order of July 2 in F. D. 18581 by which it granted the Federal Barge 
Lines, Ine. authority to issue (1) $501,000 of capital stock, consisting of 
50,100 shares having par value of $10.00 each, to be exchanged for a 
like par amount of outstanding void capital stock issued without 
authority; (2) not exceeding $450,000 aggregate principal amount of 
unsecured short term promissory notes bearing interest at the rate of 
3% to evidence short term bank loans used to augment working capital ; 


and (3) not exceeding $600,000 of 444% promissory notes consisting 
of twelve notes for $50,000 each, payable monthly over a period of five 
years, the proceeds to be used in part for the acquisition of twelve barges. 





Water Carrier Statistics Reveal Decline in 
Tonnage and Freight Revenue 


The Bureau of Transport Economies and Statistics of the I.C.C. 
issued its Statement No. Q-650 (QWS) applicable to the first quarter 
of 1954, disclosing that based on 125 quarterly reports of water carriers 
of classes A and B, freight revenue for the three-month period amounted 
to $56,887,130 as compared with the first quarter of 1953 total of 
$60,629,795, reflecting a decrease of 6.2 percent. These carriers trans- 
ported 15,885,241 tons of revenue freight in 1954 as compared with 
16,825,036 in the same period of 1953. 





New Orleans Wharfage Reparation Proceeding 


The I.C.C. issued its report and order July 30 on further hearing 
in Docket 29185—United States of America v. Aberdeen & Rockfish 
Railroad Company et al., in which it reaffirmed its prior findings set 
forth in an earlier report—266 I.C.C. 45—that the defendants’ failure 
and refusal to make an allowance for wharfage expense incident to ship- 
side delivery and receipt of export, import, coastwise, and intercoastal 
freight at Army-operated wharves at New Orleans, La., did not result 
in the collection of inapplicable charges, and is not shown to have been 
an unreasonable practice or to have resulted in rates that were un- 
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reasonable or unjustly discriminatory. Accordingly, the Commission 
again directed the complaint be dismissed. 

(Further hearing and a new report by the Commission was under- 
taken as a result of the Court decision in United States v. Interstate 
Commerce Commission, 198 F. 2d 958, certiorari denied 344 U. S. 893— 
the so-called Norfolk Wharfage Case—wherein the United States Court 
of Appeals for the District of Columbia set aside the Commission’s 
order. ) 





CHARLES L. DEARING RESIGNS AS DEPUTY UNDER SECRETARY 
OF COMMERCE FOR TRANSPORTATION 


The Department of Commerce announced on August 4 that Secre- 
tary of Commerce Sinclair Weeks had accepted the resignation of 
Charles L. Dearing as Deputy Under Secretary of Commerce for Trans- 
portation, effective August 25th. Mr. Dearing had been on leave from 
his position as a Senior Staff Member of the Brookings Institution. 





E. G. SIEDLE NAMED TO HEAD POST OFICE BUREAU OF TRANSPORT 


E. G. Siedle, General Traffic Manager of Armstrong Cork Co., 
Lancaster, Pa., was confirmed by the Senate on August 15, 1954, to 


be Assistant Postmaster General in charge of the Post Office Depart- 
ment’s Bureau of Transportation. 

Mr. Siedle’s transportation background includes 10 years’ service 
in traffic departments of railroads in Pittsburgh and 37 years with the 
Traffic Department of the Armstrong Cork Co. He has been a member 
of the Association of I.C.C. Practitioners since 1929. 





1. C. C. ELECTS COMMISSIONER MITCHELL CHAIRMAN 


The Interstate Commerce Commission announced on June 21 that 
it had elected Commissioner Richard F. Mitchell to be chairman of the 
Commission for a one-year term beginning July 1, 1954. He succeeds 
Colonel J. Monroe Johnson, chairman since July 1, 1953. 





Freight Forwarder Regulations 


By Gres Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 


Legislation to Limit Reparations in the Case of Contracts 
Negotiated Under Section 22 of Interstate Commerce Act 


Bill S. 906 was cleared through the Congress and sent to the 
President for signature during the closing days of the session. The 
title of the bill announces its purpose to ‘‘establish the finality of 
contracts between the Government and common carriers of passengers 
and freight.’’ However, by an amendment agreed to in the Senate 
Committee, a grace period of 180 days after negotiation of the contract 
is provided during which the contract might be attacked, and by another 
amendment adopted on the floor of the Senate a period of two years 
is allowed during which the contracts would be vulnerable in times of 
a national emergency declared by Congress. 

With the exceptions noted, contracts offered the Government by any 
common carrier subject to the Act, when accepted or agreed to by the 
Secretary of Defense, the Secretary of Agriculture, or the Administrator 
of the General Services Administration, or their designees, ‘‘shall be 
conclusively presumed to be just, reasonable, and otherwise lawful, and 
shall not be subject to attack, or reparation * * * upon any grounds 
whatsoever except for actual fraud or deceit, or clerical mistake.’’ 

During the course of consideration of the bill by the Senate, an 
amendment was adopted striking out a separate reference to freight 
forwarders in the portion of the bill describing the carriers to which it 
would apply. Senator Magnuson offered the amendment, stating his 
reason, in part, as follows: 

‘*The words ‘or freight forwarder’ are unnecessary, because freight 
forwarders, subject to part IV of the act, are common carriers. They 
were so declared by an act of Congress enacted in 1950, Public Law 
881, 81st Congress. 

To use the words ‘or freight forwarder,’ in addition to the words 
‘any common carrier,’ has the effect, at least by implication, of distin- 
guishing freight forwarders from common carriers. This might lead to 
the same administrative defects which caused Congress to clarify the 
status of freight forwarders as common carriers in 1950.’’ (Congres- 
sional Record, July 6, 1954, page 9242). 





Freight Forwarders File Section 5a Application 


The Freight Forwarders Conference, made up of 19 freight 
forwarders, filed an application on May 5, 1954, for approval under 
section 5a of the Interstate Commerce Act of an agreement made in 
intended compliance with the provisions of that section. 
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Docketed as section 5a application No. 52, the application was filed 
by Giles Morrow, Attorney-in-Fact, 610 Perpetual Building, 1111 E 
Street, N. W., Washington, D. C. 





Water Freight Forwarders Authorities 


Barge Service Corporation, a freight forwarder of iron and steel 
articles by barge, was authorized, by order of the Commission, Division 
4, dated July 7, 1954, (Docket FF-221, Sub. 1) to extend service from 
present origin points on the Ohio, Monongahela and Allegheny Rivers 
in the Pittsburgh area to destination ports along the Gulf Intercoastal 
Waterway east of Houston to and including New Orleans, and west 
of Houston to and including Brownsville. Applicant presently serves 
Houston from the same origin territory. 

A number of railroads and motor carriers opposed the extension. 
The division reiterated a statement made in granting the original 
application (285 I.C.C. 249; see 20 I.C.C.P. Journal 437) to the effect 
that the existence of adequate rail or other transportation facilities 
should not be considered as meeting the needs of shippers for forwarder 
service, and that Part IV of the act contemplates freight forwarder 
service, where consistent with the public interest and the national trans- 
portation policy, in addition to the services of underlying carriers. 

Another freight forwarder, Joe M. Hambrick, d/b/a I & S For- 
warding Company, was authorized by order of Division 4 dated August 
24, 1954, in Docket FF-233, to institute service as a forwarder of iron 
and steel articles from all points on the Ohio River above and including 
Benwood, W. Va., on the Monongahela River below and including 
Brownsville, Pa., and on the Allegheny River below and including Free- 
port, Pa., to all points in Alabama and Georgia, and certain points in 
other Southeastern States, over routes embracing the facilities of common 
carriers by water. The operating methods of this company will be 
substantially the same as those of Barge Service Corporation. Southern 
and eastern rail carriers opposed the application, and in dealing with 
their objections the Division quoted its findings in the original Barge 
Service Corporation application, referred to hereinabove. 
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0. Regulation 
O01. State Law 


No State by the exercise of, or by refusal to exercise, any or all of its powers 
may substantially discriminate against or directly regulate interstate commerce or 
the right to carry it on. The Commission has power to exempt railroads under a 
section-5 proceeding from State laws which bar them from operating in the State 
or impose conditions upon such operation. F. D. 9918, Missouri Pacific R. Co. 
Reorganization, as “Kaw , July 29, 1954, Commission. 


02. Interstate Commerce Act 


Although transportation of returned containers, used in the outbound move- 
ment of exempt commodities, for reuse, has long been recognized as incidental to 
the exempt operation and as requiring no operating authority, citing Settle Common 
Carrier Application, 46 M. C. C. 227, the transportation of new containers is an 
independent movement of a new commodity and is not within the purview of the 
partial exemption of section 203 (b) (6). MC-6776, sub I, Francis S. Karst 
Extension—Containers, ke ee , May 21, 1954. 


Practices of rail carriers in providing free transportation as awards or prizes 
and in exchange for advertising or publicity, held to be in violation of sections 
1(7) and 22, but free transportation to officials and employees of certain special service 
companies and insurance companies and to furloughed employees, including those 
working for railway labor organizations, held authorized. No. 30475, Unauthorized 
Free Transportation by Railroads, ........ I. C.C. ......., June 7, 1954, Commission. 


In view of variations in size and weight, absence of internal mobility, and 
lack of homogeneity as between the pieces, transportation of scrap iron by water 
upon inland waterways, is not transportation “in bulk” within the meaning of 
section 303 (b). No. 31147, Union Barge Line Corp. v. Rose Barge Line, Inc., 

I. C.C. ......., June 15, 1954, Div. 4. 


04. Transportation Policy 


Application of the second sentence of section 302 (e) to applicant, leasing 
non-self-propelled barges to related company for use only in transporting property 
owned by that company, held not necessary to effectuate the national transportation 
policy. W-1072, East Highlands Co. Exemption Application, not to be printed, 
June 21, 1954, Div. 4. 


06. Commission Jurisdiction 


Where it appears that no interstate traffic is expected to move under proposed 
rates, schedules proposing changes in water-carrier rates between points in the same 
State present issues which properly should be resolved by State authorities, and 
there is no issue which calls for adjudication by the Commission. /] & S 6142, 
New Bedford, etc., S. S. Authority Class and Commodity Rates, ........ 1. C. C. ; 
May 26, 1954, Div. 2. 


An agreement for joint operation of dining-car service on an interline passenger 
train, with one of the participants acting as a clearing line, is not a pooling or a 
contract to operate the properties of another within the meaning of section 5 and 
is not subject to the Act. No. 31381, Petition of Dining-Car Employees of Nashville, 
C. OSB Re 2... eS , June 25, 1954, Div. 3. 
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The exemption in section 203 (b) (6) of vehicles used in carrying “ordinary 
livestock” or “agricultural (including horticultural) commodities (not including 
nianufactured products thereof)” does not extend to fresh or frozen meats or to 
fresh or frozen dressed poultry. Decision in J. C. C. v. Kroblin, 113 F. Supp. 599, 
affirmed 212 F. 2d 555, not followed. The exemption for vehicles used in carrying 
ordinary livestock ends upon the slaughter of the livestock and a second exemption 
is not provided for the packing-house products which result from the slaughter. 
MC-C-1605, East Texas Motor Freight Lines, Inc. v. Frozen Food Express, 

M. C. C. ......., July 13, 1954, Commission. 


Although a complaint is subsequently returned for correction, the date on 
which it was originally filed is the date which operates to stay the limitations statute. 
No. 31330, Wayne Chemical Products Co. v. New York Central R. Co. ........ 1. C. C. 

, July 16, 1954, Div. 2. 


Whether particular trackage is a spur or switching track within the exemption 
of section | (22) is a mixed question of law and fact left by Congress for final 
determination by a court, but the Commission must make an appropriate finding 
with respect to its jurisdiction if that question is presented by the filing of an 
application. F. D. 18136, Atlantic Coast Line R. Co. et al. Construction, not to be 
printed, July 28, 1954, Div. 4. 


07. Administrative Procedure 


Where an application was publicized as required by law, the fact that only one 
of six motor carriers sought to intervene, standing alone, is not indicative that all 
persons entitled to notice under section 5 (a) of the Administrative Procedure 
Act did not receive it. MC-93529, Sub 2, A. W. Schaffer Extension—Granite, not 
to be printed, May 24, 1954, Div. 5. 


Where hearsay evidence excluded by the joint board is not of such weight 
that its exclusion is prejudicial to applicant’s case, the admissibility of such testimony 
need not be considered. MC-16344, Sub 3, Keystone Motor Express, Inc., Extension 
--Leach, Ky., not to be printed, June 10, 1954, Div. 5. 


Hearing de novo, sought because examiner to whom applications were referred 
for initial hearing was not a hearing examiner appointed under the Administrative 
Procedure Act, denied where no objection to examiner’s qualifications was made 
before close of hearing. MC-52633, Sub 94, Mathews Trucking Co. Extension— 
Fayetteville, Ark. (now renumbered and reentitled MC-104819, Sub 73, C. E. 
McBride Extension—Fayettville, Ark.), not to be printed, June 25, 1954, Div. 5. 


It is incumbent upon an examiner, as a representative of the Commission, to 
develop completely all relevant facts, including past illegal operations which may 
bear upon an applicant’s fitness. MC-113965, Allstates Auto Delivery, Inc., Common 
Carrier Application, not to be printed, July 14, 1954, Div. 5. 


In proceedings involving application of legal principles, where the determinations 
in each case must be passed upon individually by the courts and found to be 
supported by evidence and in accordance with established legal principles, the 
Commission is not bound by its decisions in other cases or by any — policy 
which would lead to an improper result in the instant case. F. D. 9918, Missouri 
Pacific R. Co. Reorganization, I. CC. ........, July 29, 1954, coisianiien 


Failure to name all participating carriers is not a bar to consideration of a 
reparation claim, if at least one participating carrier is named defendant, for since 
each participating carrier is jointly and severally liable for any damages found, 
a reparation award may be made against the participating carrier named. A com- 
plaint seeking changes in rates for the future, however, must, under Rule 27 (c) 
of the General Rules of Practice, name as defendants all carriers participating in 
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the through transportation. Where only the originating carrier is named, the 
Commission will refuse to entertain the complaint, for carriers participating in 
the assailed rates but not named as defendants would not be subject to any order 
prescribing new rates for the future in lieu of those assailed. No. 31214, Mayo Shell 
Corp. v. Chicago, R. 1. & P. R. Coo, ........ Re Mae ee cots , Aug, 5, 1954, Div. 2. 


Where records of shipments are kept on punch cards, in the regular course of 
business, exhibits taken from such records and introduced through a qualified 
witness to show the extent to which service is performed are proper evidence without 
the original bills. MC-F-5498, E. S. Wheaton—Control; Wheaton Van Lines, Inc.— 
Purchase (Portion)—Oliver Carleton, .C.C. ........, Aug. 13, 1954, Div. 4. 


Complaint dismissed where freight bills were not properly identified and facts 
asserted in complainant’s statement of facts and argument were not “sworn to by 
persons. having knowledge thereof,” as required by Rule 50 of the General Rules 
of Practice. No. 31367, A. C. Williams Co. v. Pennsylvania R. Co., ce Ge 
veseny Aug. 13, 1954, Div. 3. 


10. Carriers 
14. Modes of Transportation 


Transportation of freight in trailers on railroad flat cars is transportation by 
railroad, for which a motor carrier certificate is not required. No. 31375, Movement 
of Highway Trailers by Rail, 1 ek ee , July 30, 1954, Commission. 


16. Corporate Reorganization 


Appointment of successor to deceased sole trustee of debtor’s property ratified. 
F. D. 13490, New Jersey & New York R. Co. Reorganization, not to be printed, 
June 8, 1954, Div. 4. 


The Commission need not place dollar values upon the securities which each 
creditor receives under a reorganization plan. It is sufficient that each security 
holder in the order of his priority receives from that which is available for the 
satisfaction of his claim the equitable equivalent of the rights surrendered. 


The bankrupty process for determination of the rights of creditors and stock- 
holders entails a prediction of future events; hence an estimate as distinguished 
from mathematical certitude is all that can be made. 


In section-77 proceedings, the fact of continued operation after reorganization 
should not foreclose application of bankruptcy standards of reorganization. 

Senior stockholders are entitled to dividends to the time of payment, even 
though the payment thereof may deprive junior stock of any participation in the 
funds of the reorganized corporation. F. D. 9918, Missouri Pacific R. Co. Re- 
organization, 5 Ms las ceases , July 29, 1954, Commission. 


Section-77 proceedings before the Commission are conducted in accordance 
with the Commission’s General Rules of Practice, not under bankruptcy rules, so 
that where the 60th day fell on Saturday, under Rule 21 (a) a petition filed on the 
following Monday, the 62nd day, was timely even though under the Bankruptcy Act 
Saturday is not a “holiday” in determining the final day. 


The decision in St. Joe Paper Co. v. Atlantic Coast Line R. R. Co., 347 U. S. 
298, holding that the Commission does not have authority to force a merger of two 
railroads, does not apply where unification approved by the Commission was 
originated as a voluntary proposal by the interested carriers. Petition for modifi- 
cation of reorganization plan denied. F. D. 12131, Boston & Providence R. Corp. 
Reorganization, Gy teas. ee , July 30, 1954, Commission. 
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20. Franchises 
21. Necessity 


It may not be in the public interest to deprive a shipper of a needed service 
where unauthorized operations are attended by extenuating circumstances, such as 
lack of knowledge that the involved operations did not constitute private carriage 
and that operating authority was required therefor. Granted in part. MC-113808, 
nr Kennedy Common Carrier Application, not to be printed, May 21, 1954, 

iv. 5. 


Granted in part, where shippers would otherwise be required to operate proprie- 
tary equipment or be compelled against their will to negotiate a contract with a 
contract carrier closely allied to a competitor. MC-111431, Sub 1, Jack Hudson, 
Inc., Contract Carrier Application, not to be printed, June 7, 1954, Div. 5. 


Applicant seeking certificate authorizing through transportation over routes 
operated by carriers whose rights applicant seeks to purchase must show that the 
new operation will serve a useful purpose responsive to a public need or demand, 
that this purpose cannot or will not be served as well by existing carriers, and 
that it can be served by applicant without endangering or impairing the operations 
of existing carriers contrary to the public interest. MC-F-4568, E. W. King— 
Control; The Mason & Dixon Lines, Inc—Purchase—W. D. Sartain and J]. R. 
O'Guin, ........ M. C. C. ......., July 30, 1954, Commission. 


Railroads may transport trailers of private motor carriers and freight forwarders 
on flat cars under provisions of rail tariffs open to the general public without 
holding motor carrier operating authority under Part II of the act. No. 31375, 
Movement of Highway Trailers by Rail, I. C. C. ...., July 30, 1954, Com- 
mission. 


GRANTED 


MC-113410, Dahlen Transport, Inc., Common Carrier Application, not to be 
printed, June 2, 1954, Div. 5 


W-1060, Sub 1, Grand Portage and Isle Royale Transportation Co. Common 
Carrier Application, not to be printed, June 10, 1954, Div. 4 


W-1073, Alvin M. Leimann Common Carrier Application, not to be printed, 
Aug. 10, 1954, Div. 4. 


GRANTED IN PART 


MC-113856, Anthony F. Martine Contract Carrier Application, not to be printed, 
June 9, 1954, Div. 5. 


MC-114215, George Bostwick Contract Carrier Application, not to be printed, 
June 9, 1954, Div. 5. 


MC-113663, John Gaffney Contract Carrier Application, not to be printed, July 
6, 1954, Div. 5. 


MC-113587, Ward Rugh Common Carrier Application, not to be printed, July 
20, 1954, Div. 5. 


MC-113908, Sub 2, Erickson Transport Corp. Common Carrier Application, 
— , Aug. 6, 1954, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-113978, Gerald Yoho, Executor of Estate of William Jones, Contract Carrier 
Application, not to be printed, May 25, 1954, Div. 5. 
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MC-112630, Reid Transports, Ltd., Common Carrier Application, not to be 
printed, May 26, 1954, Div. 5. 


MC-111778, Estelle W. Cochran and C. Malcolm Cochran Common Carrier 
Application, not to be printed, May 27, 1954, Div. 5. 


MC-113786, Charlie McClellan Common Carrier Application, not to be printed, 
June 2, 1954, Div. 5. 


MC-113826, George R. Crothers, Jr., Common Carrier Application, not to be 
printed, June 2, 1954, Div. 5. 


MC-114008, Sub 1, John Tensen Contract Carrier Application, not to be printed, 
June 10, 1954, Div. 5. 


MC-113876, Robert B. Schuneman Contract Carrier Application, not to be 
printed, June 11, 1954, Div. 5. 


MC-113969, Harvey W. McCoy Contract Carrier Application, not to be printed, 
July 2, 1954, Div. 5. 


MC-113819, Joe Cerovski Contract Carrier Application, not to be printed, July 
2, 1954, Div. 5. 


MC-113955, Rollie Wandler Contract Carrier Application, not to be printed, 
July 2, 1954, Div. 5. 


MC-113965, Allstates Auto Delivery, Inc., Common Carrier Application, not to be 
printed, July 14, 1954, Div. 5. 


MC-114082, Payton Automotive Transportation Service, Inc., Common Carrier 
Application, not to be printed, July 14, 1954, Div. 5. 


MC-113618, Fox Trucking Corp. Contract Carrier Application, not to be printed, 
July 30, 1954, Div. 5. 


MC-113887, A. M. Copeland Contract Carrier Application, not to be printed, 
July 30, 1954, Div. 5. 


MC-113772, Gilbert Tobias and Jacob Gross Common Carrier Application, not 
to be printed, Aug. 3, 1954, Div. 5. 


MC-114000, Richard T. Venner, Jr., Common Carrier Application, not to be 
printed, Aug. 6, 1954, Div. 5. 


MC-114073, Forrest G. Collins Contract Carrier Application, not to be printed, 
Aug. 11, 1954, Div. 5. 


W-1055, Sub 1, Alaska Freight Lines, Inc., Common Carrier Application, 
1. C. C. ......., Aug. 17, 1954, Div. 4. 


22. Quality 


Authority to transport “contractors’ equipment and supplies” authorizes 
transportation of all forms of equipment and supplies which are at the time intended 
for use by a contractor, but not drag-lines, dump trucks, or heavy dirt-moving 
machinery and graders which are at the time intended for use by the Armed 
Services. MC-83539, Sub 6, C & H Transportation Co., Inc., Interpretation of 
Certificate, ........ M.C.C. .. , June 29, 1954, Div. 5. 


The commodity description “condiments” includes table sauces and _ spices. 
MC-107107, Sub 30, Sidney Alterman Extension—Chicago, IIl., not to be printed, 
July 19, 1954, Div. 5. 
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Even though defendant’s original authority at Augusta, Ga. was “restricted 
to delivery of shipments,” since Augusta is within the commercial zone of North 
Augusta, Ga., to which point defendant’s service is not restricted, defendant had 
the right, after the decision in Terminal Area case, 54 M. C. C. 21, to originate 
traffic at Augusta. Where the findings in the Terminal Area case would permit 
unrestricted service at a previously unauthorized point, it would be patently unfair 
to deny such authority solely because restricted authority was previously held. 
MC-C-1550, R. C. Motor Lines, Inc. v. Jobnson Motor Lines, Inc., ........ M. C. C. 

Aug. 6, 1954, Div. 5. 


23. Grandfather 


Desire of shippers for service or adverse effect upon petitioner if extensive 
territory claimed is not granted are not pertinent or material in a grandfather 
proceeding. MC-77064, Leichtman Bros., Inc—Modification of Certificate, not to 
be printed, May 19, 1954, Div. 5 


24. Extensions 


No carrier is entitled to protection from competition in the continuance of a 
service that fails to meet a public need, nor should the public be deprived of a 
new and improved service because it may divert some traffic from other carriers. 
Granted in part. MC-93529, Sub 2, A. W. Schaffer Extension—Granite, not to be 
printed, May 24, 1954, Div. 5. 


Although section 210a (a) provides that temporary authority shall create no 
presumption that corresponding permanent authority will be granted, evidence as to 
extent of public use of service provided under temporary authority may be received 
and considered. MC-60767, Sub 5, Pyramid Motor Freight Corp. Extension— 
Frozen Food, not to be printed, May 27, 1954, Div. 5. 


Proposed motor-for-rail substituted service between two points on rail line 
authorized, without condition that there be an immediately prior or immediately 
subsequent movement by rail, in order to better coordinate substituted motor-for-rail 
service. MC-78786, Sub 188, Pacific Motor Trucking Co. Extension—U. S. Highway 
101, not to be printed, June 1, 1954, Div. 5. 


Modified on reconsideration to correct inadvertent error and to provide for 
issuance of permit instead of certificate. MC-101271, Sub 13, Herman Bird and 
J. P. Cutshaw Extension—Washington, Ga., not to be printed, June 1, 1954, Div. 5. 


On reconsideration, findings in prior report affirmed, but certain discussion 
therein with respect to applicant’s authority to handle express matter between 
certain points by joinder of existing rights, revised. MC-787, Sub 9, Piedmont 
oe ~— Lines, Inc. Extenston—North Carolina, not to be printed, June 
, 1954, Div. 5. 


Denied, where applicant is unwilling to conduct only that portion of the 
proposed operation for which a need has been shown. MC-3677, Sub 30, Washington, 
Marlboro and Annapolis Motor Lines, Inc. Extension—Landover Hills, Md., not 
to be printed, June 23, 1954, Div. 5. 


Claim that rates of carriers presently providing service are too high is not 
proper basis for finding proposed service required by public convenience and 
necessity. MC-504, Sub 11, Louis Patz Extension—Canned Goods, not to be printed, 
June 30, 1954, Div. 5. 


The fact that proposed service would be utilized if available for emergency 
movement or the absence of motor-carrier opposition is no basis for a grant of 
permanent authority. MC-27418, Sub 3, Ward Jackson Extension—Various Com- 
modities, not to be printed, July 7, 1954, Div. 5. 





SEPTEMBER, 1954 1061 





Desire of shippers to have services of an additional carrier available or then 
preference for a particular carrier does not provide a proper basis for the grant 
of authority to institute a new competing service. MC-107496, Sub 27, Ruan 
se Corp. Extension--Sugar Creek, Mo., not to be printed, July 8, 1954, 

iv. 5. 


Service to and from intermediate or off-route points is inconsistent with the 
nature of an alternate route, which is to be utilized only for the transportation of 
traffic between or beyond its respective termini. MC-66562, Sub 1169, ae 
on bh oe Inc. Extension—Obio Highway 18, not to be printed, July 8, 


Evidence of past operations is not, in and of itself, conclusive that public 
convenience and necessity require continuance thereof. MC-40610, Sub 13, Herbert 
P. McCormack Extension—Iowa Points, not to be printed, July 12, 1954, Div. 5. 


A single-line motor service to all points, together with rail service, would be 
convenient to shippers, but in the absence of a showing that existing service is not 
reasonably satisfactory, such a service cannot be found to be a necessity. MC-94265, 
Sub 16, Bonney Motor Express, Inc., Extension—Louisville, Ky., not to be printed, 
July 15, 1954, Div. 5. 


Construction of 3.36 miles of new line to connect with existing lines, approved. 
cise gue a Reading Co. Construction and Operation, not to be printed, July 16, 
4, Div. 4 


Construction and operation of 1.09 miles of track extending an existing industry 
track and operation of the industry track approved. F. D. 18560, Illinois Terminal 
R. Co. Construction, not to be printed, July 23, 1954, Div. 4. 


Where substituted applicant has been found fit and able properly to conduct 
previously authorized operations of the original applicant, its fitness and ability 
properly to conduct the proposed operations may be presumed, at least initially. 
On reconsideration, granted. MC-107107, Sub 30, Sidney Alterman Extension— 
Chicago, Ill., not to be printed, July 19, 1954, Div. 5. 


No matter how many applications are filed, each must be supported by proot 
of applicant’s fitness and such documentary proof on this point as may be offered 
must be offered through witnesses qualified to stand cross examination thereon. 
MC-107403, Sub 153, E. Brooke Matlack, Inc., Extension—Canton, Obio, not to be 
printed, July 21, 1954, Div. 5. 


Record held open to permit two carriers to effectuate a plan for joint ownership 
and common or alternate operation, in lieu of construction of a separate line of 
railroad by each. F. D. 18136, Atlantic Coast Line R. Co. et al. Construction, 
not to be printed, July 28, 1954, Div. 4. 


Where operations found to be actually those of a contract carrier, contract 
carrier authority covering entire operation, both present and proposed, granted, on 
condition that applicant requests, in writing, cancellation of present certificate as 
common carrier. MC-88532, Sub 4, Wilford H. Clayton Extension—Idaho and 
Wyoming Points, not to be printed, July 28, 1954, Div. 5. 


Construction of 0.8-mile extension to connect with main-line tracks and enable 
shipper to reach new market, approved. F. D. 18522, West Virginia Northern R. 
Co. Construction, not to be printed, Aug. 4, 1954, Div. 4. 


Construction of a rail line of about 50 miles to provide expedited freight and 
passenger service authorized on condition that construction be by way of specified 
point. F. D. 18216, Gulf, Colorado & Santa Fe R. Co. Construction, Mi 

, Aug. 4, 1954, Div. 4. 
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Denied, where supporting shippers had not given opposing motor carriers a 
reasonable opportunity to meet their transportation requirements and applicant 
failed to give notice to any motor carrier of filing of application. MC-52776, Sub 
4, Transcoal Inc., Extension—New Jersey, not to be printed, Aug. 4, 1954, Div. 5. 


Granted, where minimum weight limitation of —a carriers in effect barred 
use of such service to shippers of small quantities. MC-50029, Sub 4, Utah-Arizona 
Freight Lines Extension—Explosives, not to be printed, Aug. 5, 1954, Div. 5 


The fact that competing carriers have not solicited the business does not mean 
they have refused or are unwilling to serve shippers. A shipper with a real need 
for service may be expected to make a reasonable investigation to determine its 
availability. MC-110103, Sub 2, Walter E. Coy Extension—Return Traffic, not to be 
printed, Aug. 6, 1954, Div. 5. 


Authority granted to continue to handle express shipments as in the past by 
means of motor vehicles in lieu of discontinued rail facilities. MC-66562, Railway 
Express Agency, Inc., Extension—-Millville, N. J., not to be printed, Aug. 11, 1954, 
Div. 5 


GRANTED 


W-388, Sub 9, Waterman Steamship Corp. Extension—Passengers (2), not to 
be printed, June 10, 1954, Div. 4. 


MC-103880, Sub 13, Producers Transport, Inc., Extension—Joilet, Ill., not to 
be printed, June 10, 1954, Div. 5 


W-504, Sub 20, Wilson Line Operating Co. Extension—Bridgeport (6), not to 
be printed, June 21, 1954, Div. 4. 


W-262, Sub 4, Gulf Coast Towing Co., Inc., Extension—Barytes in Containers, 
not to be printed, June 28, 1954, Div. 4. 


MC-2989, Sub 18, Days Transfer, Inc., Extension—Middlebury and Shipshewana, 
Ind., not to be printed, June 30, 1954, Div. 5. 


FF-221, Sub 1, Barge Service Corp. Extension—Gulf Waterways, not to be 
printed, July 7, 1954, Div. 4 


MC-111472, Sub 18, Diamond Transportation System, Inc., Extension—I2 
States, not to be printed, Aug. 4, 1954, Div. 5. 


GRANTED IN PART 


MC-34837, Reliable Transport, Inc., Extension—Cheatham Annex, Virginia, 
not to be printed, May 17, 1954, Div. 5. 


MC-112304, Sub 2, Ace Doran Hauling and Rigging Co., Extension—Bulky 
Articles, not to be printed, May 18, 1954, Div. 5 


MC-60303, Roy Barsh Extension—Arizona, not to be printed, May 20, 1954, 
Div. 5. 


MC-112851, Sub 1, George B. Reynolds Extension—Fertilizer, not to be printed, 
May 20, 1954, Div. 5. 


MC-11185, Sub 64, J-T Transport Co., Inc., Extension—Brady, Texas, not to be 
printed, May 20, 1954, Div. 5. 


MC-109451, Sub 18, Ecoff Trucking, Inc., Extension—Belle, W. Va., not to be 
printed, May 21, 1954, Div. 5. 


MC-6776, Sub 1, Francis S. Karst Extension—Containers, ........ ee oe, OR 
May 21, 1954, Div. 5 





SEPTEMBER, 1954 1063 





MC-113096, Sub 4, Carl W. Caskey Extension—Baltimore, not to be printed, 
May 25, 1954, Div. 5. 


MC-88161, Sub 31, Inland Petroleum Transportation Co., Inc., Extension— 
Liquid Fertilizers, not to be printed, May 25, 1954, Div. 5. 


MC-92983, Sub 64, Eldon Miller, Inc., Extension—St. Louis, Mo., not to be 
printed, May 27, 1954, Div. 5. 


MC-107527, Sub 12, Port Transportation Co. Extension—Caustic Soda, not to be 
printed, May 27, 1954, Div. 5. 


MC-109689, Sub 10, W. S. Hatch Co. Extension—Nevada, not to be printed, 
May 27, 1954, Div. 5 


W-751, Sub 16, Commercial Barge Lines, Inc., Extension—Memphiz, ........ a 
wy May 28, 1954, Div. 4. 


MC-60253, Sub 11, Agnes Metz Extension—Kentucky, not to be printed, June 
2, 1954, Div. 5. 


MC-3647, Sub 145, Public Service Interstate Transportation Co. Extension— 
Bethlebem, Pa., not to be printed, June 7, 1954, Div. 5. 


MC-92983, Sub 66, Eldon Miller, Inc., Extension—Furfural, not to be printed, 
June 9, 1954, Div. 5. 


MC-52633, Sub 94, Mathews Trucking Co. Extension—Fayetteville, Ark. (now 
renumbered and reentitled MC-104819, Sub 73, C. E. McBride Extension—Fayette- 
ville, Ark.), not to be printed, June 25, 1954, Div. 5. 


MC-107012, Sub 17, North American Van Lines, Inc., Extension—Nappanee, 
Ind., not to be printed, June 28, 1954, Div. 5. 


MC-112226, Sub 2, R. E. Bateman Extension—Clark County, Wash., not to be 
printed, June 30, 1954, Div. 5. 


MC-107544, Sub 20, Lemmon Transport Co., Inc., Extension—Virginia, not to 
be printed, July 1, 1954, Div. 5. 


MC-113459, Sub 6, H. J. Jeffries Truck Line, Inc., Extension—The Dakotas, 
not to be printed, July 6, 1954, Div. 5 


MC-105217, Sub 16, Rice Truck Lines Extension——Edmonds, Wasb., not to be 
printed, July 7, 1954, Div. 5. 


MC-53342, Sub 1, Bobl Tours, Inc., Extension—Special Operations, not to be 
printed, July 13, 1954, Div. 5. 


MC-109478, Sub 17, Worster Motor Lines, Inc., Extension—North Girard, Pa., 
not to be printed, July 26, 1954, Div. 5. 


MC-69981, Sub 6, Adolph Hulcher Extension—Electric Household Appliances, 
not to be printed, July 28, 1954, Div. 5. 


MC-63063, Sub 1, United Parcel Service of New York, Inc., Extension—West 
Hartford, Conn., not to be printed, July 29, 1954, Div. 5. 


MC-40898, Sub 14, S & W Motor Lines, Inc., Extension—Additional States, 
not to be printed, Aug. 2, 1954, Div. 5. 


MC-8544, Sub. 11, Galveston Truck Line Corp. Extension—Oklahoma and Texas, 
not to be printed, Aug. 5, 1954, Div. 5. 


MC-94265, Sub 15, Bonney Motor Express, Inc., Extension—Cudaby, Wis., 
not to be printed, Aug. 9, 1954, Div. 5. 
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DENIED FOR FAILURE OF PROOF 


MC-57700, Sub 2, Harold Leroy Campbell Extension—Nebraska, not to be 
printed, May 17, 1954, Div. 5. 


MC-108428, Sub 2, Louis Aiello Extension—Kentucky, not to be printed, May 
20, 1954, Div. 5. 


MC-11185, Sub 71, J-T Transport Co., Inc., Extension—Airplanes, not to be 
printed, May 20, 1954, Div. 5. 


MC-18264, Sub 14, Hartford Transportation Co., Inc., Extension—Palmerton, 
Pa., not to be printed, May 20, 1954, Div. 5. 


MC-43151, Sub 3, Rangeley Lakes Motor Express, Inc., Extension—Biddeford, 
not to be printed, May 25, 1954, Div. 5. 


MC-113271, Sub 5, Chemical Transport Extension—Nevada, not to be printed, 
May 27, 1954, Div. 5. 


MC-109307, Sub 10, Kansas-Arizona Motor Express, Inc., Extension—Packing 
House Products, not to be printed, May 27, 1954, Div. 5. 


MC-46280, Sub 24, Darling Freight, Inc., Extension—St. Joseph, Mo., not to be 
printed, May 27, 1954, Div. 5. 


MC-2862, Sub 44, Arrow Transportation Co. Extension—Boise, Idaho, not to 
be printed, May 30, 1954, Div. 5. 


MC-11207, Sub 165, Deaton Truck Line, Inc., Extension—Canned Goods, not to 
be printed, June 1, 1954, Div. 5. 


MC-3647, Sub 141, Public Service Interstate Transportation Co. Extension— 
Bear Mountain, West Point, Hyde Park, N. Y., not to be printed, June 7, 1954, Div. 5. 


MC-3647, Sub 142, Public Service Interstate Transportation Co. Extension— 
— Hook, Plainsboro and Greenwich, N. J., not to be printed, June 7, 1954, 
iv. 5. 


MC-108207, Sub 20, Frozen Food Express Extension—Additional Gateways, 
not to be printed, June 8, 1954, Div. 5. 


MC-75147, Sub 3, General Riggers and Erectors, Inc., Extension—Detroit, Mich., 
not to be printed, June 8, 1954, Div. 55. 


MC-59317, Sub 4, E. C. Bisom Extension—Laundry Driers and Ironers, not to 
be printed, June 8, 1954, Div. 5. 


MC-107295, Sub 23, Pre-Fab Transit Co. Extension—Prefabricated Buildings 
from Ohio, not to be printed, June 8, 1954, Div. 5. 


MC-55840, Sub 1, Reservoir Bus Lines, Inc., Extension—Cliffside Park, N. J., 
not to be printed, June 10, 1954, Div. 5. 


MC-16344, Sub 3, Keystone Motor Express, Inc., Extension—Leach, Ky., 
not to be printed, June 10, 1954, Div. 5. 


MC-95136, Sub 15, Allen S. Yeatman Extension—New York, not to be printed, 
June 15, 1954, Div. 5. 


MC-105964, Sub 10, Earl Houk Extension—Colorado, not to be printed, June 
21, 1954, Div. 5. 


MC-7906, Sub 3, O. E. Walker Extension—Minnesota, not to be printed, June 
22, 1954, Div. 5. 
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MC-113271, Chemical Transport Extension—Montana and North Dakota, not 
to be printed, June 25, 1954, Div. 5. 


MC-3647, Sub 135, Public Service Coordinated Transport Extension—Packanack 
Lake, not to be printed, June 29, 1954, Div. 5. 


MC-62208, Sub 1, The Union Station Transfer Co. Extension—Meat Products, 
not to be printed, July 1, 1954, Div. 5 


MC-107195, Sub 3, F. P. Battaglia and Louis Roberti Extension—Yakima, Wasb., 
not to be printed, July 12, 1954, Div. 5. 


MC-109689, Sub 11, W. S. Hatch Co. Extension—Idabo, not to be printed, July 
15, 1954, Div. 5. 


MC-3647, Sub 139, Public Service Interstate Transportation Co. Extension— 
Jersey City—Jones Beach, not to be printed, July 15, 1954, Div. 5. 


MC-2900, Sub 64, Great Southern Trucking Co. Extension—Airbase, not to be 
printed, July 21, 1954, Div. 5. 


MC-111478, Sub 7, Oil Carriers Co., Extension—Elizabeth, N. J., not to be 
printed, July 16, 1954, Div. 5. 


MC-17495, Sub 24, Michigan Central Brokerage Co. Extension—Indiana, not 
to be printed, July 28, 1954, Div. 5 


MC-112703, Sub 2, Oil Carriers Co. Extension—Obio, not to be printed, July 
29, 1954, Div. 5. 


MC-2392, Sub 9, Wheeler Transport Service, Inc., Extension—Nebraska, not to 
be printed, July 30, 1954, Div. 5. 


MC-74721, Sub 45, Motor Cargo, Inc. Extension—Elk Mound, Wis., not to be 
printed, July 30, 1954, Div. 5. 


MC-40025, Sub 2, Emil A. Dust Extension—Various Counties in Indiana, 
Illinois, lowa, Wisconsin and Michigan, not to be printed, Aug. 3; 1954, Div. 5. 


MC-84737, Sub 61, R. D. Nilson Extension—Paper Products, not to be printed, 
Aug. 4, 1954, Div. 5. 


MC-8989, Sub 146, Howard Sober, Inc., Extension—Canastota, N. Y., not to be 
printed, Aug. 4, 1954, Div. 5 


MC-30697, Sub 30, R. E. Dieckrader Extension—Pennsylvania Counties, not to 
be printed, Aug. 12, 1954, Div. 5. 


24.1 Alternate Routes 


Granted for operating convenience only between authorized points and restricted 
to movement of empty equipment between other points. MC-5908, Sub 14, Truck 
Transport Co. Extension—Alternate Routes, not to be printed, May 20, 1954, 
Div. 5. 


Denied, where applicant was not an active competitor for traffic between the 
points and the proposed alternate routes would enable applicant to render a new 
competitive service. MC-60780, Sub 1, Guy Spaulding Extension—Alternate Routes, 
not to be printed, May 21, 1954, Div. 5 


Granted for operating convenience only and subject to exceptions contained in 
two separate operating authorities tacked on to make applicant’s present route. 
MC-61440, Sub 60, Lee Way Motor Freight, Inc., Extenston—Sapulpa, Okla., not 
to be printed June 15, 1954, Div. 5. 


Granted, solely on basis of operating economies, MC-52953, Sub 16, ET & WNC 
Sy cae Co. Extension—Alternate Route, not to be printed, June 21, 1954, 
iv. 
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In the absence of any new service or material improvement in applicant’s 
competitive position, the increased efficiency and decreased operating costs resulting 
from elimination of circuitous routes justify grant of alternate route authority. 
MC-61440, Sub 58, Lee Way Motor Freight Inc., Extension—Alternate Route, not 
to be printed, July 14, 1954, Div. 5. 


27. Transfer 


Approved, where transferees are newly formed corporations controlled by 
transferor. F. D. 18525, C. T. Smith & Son Certificate Transfer, etc., not to be 
printed, June 21, 1954, Div. 4. 


Operation by court-appointed manager under bankrupt’s motor-carrier authority, 
without compliance with section 5, does not constitute unlawful transfer or re- 
institution of dormant rights. MC-C-1407, Tri-State Warehousing and Distributing 
Co. v. DeTar Distributing Co., Inc., not to be printed, July 21, 1954, Div. 5. 


Transfer of certificate approved. F. D. 18501, Atherton Leach Certificate 
Transfer, not to be printed, June 2, 1954, Div. 4. 


Transfer of permit approved. F. D. 18365, Schafer Brothers Steamship Lines 
Permit Transfer, not to be printed, June 10, 1954, Div. 4 


28. Modification or Revocation 


Desire of shippers for service or adverse effect upon petitioner if extensive 
territory claimed is not granted are not pertinent or material in a “grandfather” 
proceeding under section 206 (a). Amended certificate approved with conditions. 
MC-77064, Leichtman Bros., Inc—Modification of Certificate, not to be printed, 
May 19, 1954, Div. 5. 


29. Abandonment 


Where intrastate ferry service, operated in connection with interstate rail 
transportation of passengers, has sustained continuing financial losses with no 
prospect of future traffic to offset deficits, continued operation would impose an 
undue burden on interstate commerce and abandonment of ferry service of 36 
miles permitted, even though railroad system as a whole was being operated 
profitably. F. D. 18134, New York, Philadelphia & Norfolk R. Co., et al, Ferry 
Abandonment, ........ ott ee , June 2, 1954, Div. 4. 


Authorized as to 5.1l-mile portion of branch line, but denied as to 2-mile 
portion. F. D. 17289, Texas & Pacific Ry. Co. Abandonment, not to be printed, 
June 7, 1954, Div. 4. 


Abandonment of entire line of 165 miles and abandonment of operation under 
trackage rights of 3.21 miles permitted under certain conditions. Acquisition of 
control of carrier by second carrier and operation of portion of line sought to 
be abandoned for 3-year experimental period authorized. F. D. 18163, Wichita 
mg & Southern R. Co., et al., Abandonment, ....... a eee , June 10, 1954, 

iv. 4. 


Abandonment of 1.11 miles and acquisition of -E rights over 1.11 miles 
of relocated line between same points authorized. F. D. 18567, New York Central 
R. Co. Abandonment, not to be printed, July 27, 1954, Div % 


AUTHORIZED 


10.29 miles of branch line and 1.51 miles of side tracks. F. D. 18351, Pittsburgh, 
C., C. & St. L. R. Co., et al, Abandonment, not to be printed, May 27, 1954, Div. 4. 


2.201 miles. F. D. 18434, Chicago & North Western Ry. Co. Abandonment, 
not to be printed, June 16, 1954, Div. 4. 
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2.16 miles. F. D. gh Louisville & Nashville R. Co. Abandonment, not to be 
printed, June 29, 1954, Div. 4 


1.7 miles. F. D. 18499, Obio & Morenci R. Co. Abandonment, not to be printed, 
July 2, 1954, Div. 4. 


17.60 miles. F. D. 18322, St. Louis & O’Fallon Ry. Co. Abandonment, not to 
be printed, July 2, 1954, Div. 4. 


4.685 miles. F. D. 18539, Colorado & Southern Ry. Co. Abandonment, not to 
be printed, July 14, 1954, Div. 4. 


0.786 mile. F. D. 18292, Western Maryland Ry. Co. Abandonment, not to be 
printed, July 14, 1954, Div. 4. 


8.62 miles. F. D. 18545, Manistee and Northeastern Ry. Co. Abandonment, 
not to be printed, Aug. 4, 1954, Div. 4. 


1.36 miles. F. D. ong on & Western Ry. Co. Abandonment, not to be 
printed, Aug. 4, 1954, Div. 4 


15.89 miles. F. D. 18472, New York Central R. Co. Abandonment, not to be 
printed, Aug. 11, 1954, Div. 4. 


30. Finances 
32. Capitalization 


While physical property values, rate-making values, and book and estimated 
values of investments are all elements to be considered in determining a permissible 
capitalization, the greatest weight should be given to past and <0; earnings. 
F. D. 9918, Missouri Pacific R. Co. Reorganization, ........ Ae eee July 29, 1954, 
Commission. 


33. Securities 


Exemption from competitive-bidding requirements of section 20a granted. F. D. 
18461, Western Pacific R. Co. Competitive Bidding Exemption, not to be printed, 
Aug. 11, 1954, Div. 4 


34. Purpose 
EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 18533, Bangor & Aroostook R. Co. Equipment Trust Certificates, not to 
be printed, May 28, 1954, Div. 4. Net interest cost—2.99%. 


F. D. 18566, Chicago, B. & Q. R. Co. Equipment Trust Certificates, not to be 
printed, June 25, 1954, Div. 4. Net interest cost—2.65%. 


F. D. 18570, Minneapolis, St. Paul & Sault Ste. Marie R. Co. Equipment Trust 
Certificates, not to be printed, July 20, 1954, Div. 4. Net interest cost—2.94%. 


F. D. 18586, Chicago, M., St. P. & P. R. Co. Equipment Trust Certificates, 
not to be printed, July 21, 1954, Div. 4. Net interest cost—2.86%. 


F. D. 18602, Northern Pacific Ry. Co. Equipment Trust Certificates, not to be 
printed, Aug. 2, 1954, Div. 4. Net interest cost—2.80%. 


F. D. 18339, New York, N. H. & H. R. Co. Equipment Certificates, not to be 
printed, Aug. 9, 1954, Div. 4. Net interest cost—3.28%. 


F. D. 18600, Central of Georgia Ry. Co. Equipment Trust Certificates, not to be 
printed, Aug. 13, 1954, Div. 4. Net interest cost—3.01%. 
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NOTES AUTHORIZED 


F. D. 18521, McCloud River R. Co. Note, not to be printed, May 24, 1954, Div. 
4. To acquire and rehabilitate existing line and to construct extension. 


F. D. 18543, New York Central R. Co. Notes, not to be printed, June 9, 1954, 
Div. 4. To evidence obligation to pay deferred installments under a conditional- 
sale agreement. 


F. D. 18555, Atchison, T. & S. F. Ry. Co. Notes, not to be printed, June 10, 1954, 
Div. 4. To pay Federal income tax installment. 


F. D. 18558, Elgin, Joliet & Eastern Ry. Co. Notes, not to be printed, June 
14, 1954, Div. 4. To finance, in part, freight-car repair program. 


MC-F-5606, M. H. Clarke and John Ruan—Control; C. & R. Trans. Inc— 
Control—Keeshin Freight Lines, Inc., et al (William F. Droban and Daniel D. 
Carmell, Trustees), ........ M. C. C. , June 7, 1954, Commission. To refinance 
existing obligations as part of acquisition plan. 


F. D. 18564, Donora Southern R. Co. Notes, not to be printed, June 29, 1954, 
Div. 4. To evidence loans. 


F. D. 18576, Lake Terminal Co. Note, not to be printed, June 29, 1954, Div. 4. 
To evidence loan. 


F. D. 18572, Gainesville Midland R. Co. Notes, not to be printed, June 29, 
1954, Div. 4. To finance construction and improvements. 


F. D. 18559, New York, Chicago & St. Louis R. Co. Note, not to be printed, 
June 29, 1954, Div. 4. To evidence loan, proceeds to be used to retire portion of 
preferred stock. 


F. D. 18581, Federal Barge Lines, Inc., Securities, not to be printed, July 2, 
1954, Div. 4. To evidence bank loans, proceeds used to pay in part for acquisition 
of equipment. 


F. D. 18583, Newburgh & South Shore Ry. Co. Notes, not to be printed, July 
15, 1954, Div. 4. To evidence loans. 


F. D. 18590, Refiners Transport & Terminal Corp. Note, not to be printed, 
July 21, 1954, Div. 4. To refinance existing obligations. 


F. D. 18612, Red Star Express Lines of Auburn, Inc. Note, not to be printed, 
Aug. 13, 1954, Div. 4. To finance new equipment. 


STOCK AUTHORIZED 


F. D. 18483, Illinois Central R. Co. Stock, not to be printed, May 24, 1954, 
Div. 4. Reclassification and split-up. 


F. D. 18523, Tennessee, Alabama & Georgia Ry. Co. Stock, not to be printed, 
Div. 4. Stock option plan. 


F. D. 18288, Pacific Intermountain Express Co. Stock, ........ Ms ss cssinccag- 
9, 1954, Div. 4. As consideration for purchase of capital stock of companies whose 
control is to be acquired. 


F. D. 18484, Illinois Central R. Co. Stock, not to be printed, June 15, 1954, 
Div. 4. Incentive stock option plan. 


_ F. D. 18556, Northern Pacific Ry. Co. Stock, not to be printed, June 21, 1954, 
Div. 4. Exchange and restricted stock option plan. 
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MC-F-5606, M. H. Clarke and Jobn Ruan—Control; C. & R. Trans., Inc.— 
Control—Keeshin Freight Lines, Inc., et al. (William F. Drohan and Daniel D. 


Carmell, Trustees), oh, eet , June 7, 1954, Commission. Part of acquisi- 
tion plan. 


F. D. 18520, Akron, Canton & Youngtown R. Co. Stock, ........ = a ee : 
June 28, 1954, Div. 4. Employee stock option plan. 


F. D. 18509, Akron, Canton & Youngstown R. Co. Stock, not to be printed, 
June 28, 1954, Div. 4. Stock split. 


F. D. 18581, Federal Barge Lines, Inc., Securities, not to be printed, July 2, 
1954, Div. 4. Exchange for outstanding void capital stock issued without authority. 


F. D. 18587, Gallagher Freight Lines, Inc., Stock, not to be printed, July 20, 
1954, Div. 4. Exchange pursuant to recapitalization plan. 


F. D. 18541, Pacific Motor Trucking Co., Stock, not to be printed, July 20, 
1954, Div. 4. Authorized for exchange and payment of open-account indebtedness, 
but additional authority denied where objects not definitely stated. 


F. D. 18593, Oahu Railway & Land Co., Stock, not to be printed, July 23, 
1954, Div. 4. Exchange for stock of company whose properties are to be merged. 


F. D. 18117, Commercial Motor Freight Inc., Stock, ........ Ss Wil Mek cries , July 
30, 1954, Div. 4. Stock dividend. 


BONDS AUTHORIZED 


F. D. 7620, Allentown Terminal R. Co. Bonds, not to be printed, June 8, 1954, 
Div. 4. Extension of maturity date. 


F. D. 11744, Chicago & Western Indiana R. Co. Bonds, not to be printed, June 
10, 1954, Div. 4. Authority granted to pledge bonds as collateral security for notes. 


F. D. 18607, Long Island R. R. Co. Securities, not to be printed, Aug. 12, 1954, 
Div. 4. Authority granted to issue bonds and notes to aid in an effort to terminate 
pending section 77 reorganization proceedings, with proviso that carrier qualify 
under New York State legislation as a “railroad development corporation.” 


F. D. 18603, Illinois Central R. Co. Bonds, not to be printed, Aug. 13, 1954, 
Div. 4. To redeem outstanding bonds. 


F. D. 18615, Lakefront Dock & Railroad Terminal Co. Bonds, not to be printed, 
Aug. 17, 1954, Div. 4. To partially reimburse proprietary companies for advances, 
with those companies assuming liability as guarantors. 


35. Capitalizable Assets 


Only assets which have been provided and which are intended for continuing 
productive use in service of transportation are properly capitalizable. F. D. 9918, 
Missouri Pacific R. Co. Reorganization, i. ee Ss » July 29, 1954, Com- 
mission. 


40. Operations 
42. Equipment 


Authority to install manual block signal system in lieu of automatic system 
in connection with change from double to single track operations, granted, where 
manual systems have proven adequate on many sections of applicant’s line and 
automatic signals are not required for safe operation of the few train movements 
presently conducted on the section of the line. No. 28000, Sub 124, The New 
fe ee Sf ee ye ee 2 ot Cee , July 16, 1954, Div. 3. 
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46. Contracts 


Modification of contracts providing for use of bridge and other facilities, 
insofar as they pertain to the handling of “hold cars,” approved. F. D. 9033, Texas 
& N. O. R. Co. Operation, ........ Ky eee , Aug. 4, 1954, Div. 4. 


48. Joint Utilization 


_ Renewal of operating agreement providing for joint use of passenger station 
facilities and certain railroad tracks in Buffalo, N. Y., approved. F. D. 18236, 
New York, Chicago & St. Louis R. Co., Joint Use, not to be printed, July 14, 1954, 
Div. 4. 


50. Service 
53. Equipment 


_ There is no absolute right of cars for any shipper, and the carrier is liable 
for damages only if it fails to render a just and reasonable service. 


Where special damages, such as loss of profits and loss on sales, are sought, 
the proof thereof must be as definite and certain as would be necessary to support 
a judgment in court. 


Held, not shown that carrier failed to provide transportation upon seasonable 
request therefor, or failed to furnish adequate car service within the limits of its 
capacity, or subjected complainant’s members in western Oregon to undue or un- 
reasonable prejudice or disadvantage. No. 30708, Shippers Car Supply Committee 
v. Southern Pac. Co., 5 ot , May 26, 1954, Div. 2. 


54. Inter-Carrier 


Railroads may not legally transport trailers of motor common carriers under 
“open” tariffs, but may do so under through-route arrangements. 


A contract carrier may not utilize railroad trailer-on-flat-car service to obtain 
transportation within the scope of its permit but may, as agent for the shipper, 
arrange for such transportation beyond the territorial limits of its permit. No. 31375, 
Movement of Highway Trailers by Rail, ........ . SS , July 30, 1954, Com- 
mission. 


57. Allowances 


The fact that rates are published for application over rails to and from shipside 
does not automatically require allowances to be paid for the maintenance of the 
wharves. Upon further hearing, findings in prior report, 266 I. C. C. 45, that 
carriers’ refusal to make an allowance for wharfage expense incident to shipside 
delivery and receipt of freight at Army-operated wharves at New Orleans, La., did 
not result in collection of inapplicable charges and was not shown to have been an 
unreasonable practice or resulted in unreasonable or unjust discriminatory rates, 
affirmed. Decision in United States v. I. C. C., 198 F. 2d 958, cert. denied 344 U. S. 
893, distinguished. No. 29185, United States of America v. Aberdeen & Rockfish 
Se * ee OL A, eee , July 30, 1954, Commission. 
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59. Discrimination 


If a railroad makes trailer-on-flat-car service available to private carriers, 
it may not, by provisions in its tariffs, deny the service to freight forwarders. 
No. 31375, Movement of Highway Trailers by Rail, ........ 7 Me ee , July 30, 
1954, Commission. 


60. Charges 
61. Rate Making 


Approval of amendment withheld pending assent to condition. Section 5a 
A —" 10, Waterways Freight Bureau—Agreement, not to be printed, July 
9, 1954, Div. 2. 


The right of independent action under a rate-making agreement must be 
granted to any participating carrier and allowed at any time, i. e., either before 
or after collective determination or action. Application dismissed without prejudice 
to filing an agreement in conformity with views expressed. Section 5a Application 
12, Interstate Freight Carriers’ Conference, Inc—Agreement, ........ : es 
July 12, 1954, Div. 2. 


Amended rate-making agreement approved. Section 5a Application 30, Tobacco 
Transporters Freight Traffic—Agreement, not to be printed, July 13, 1954, Div. 2. 


Complete freedom of action embraces the right of a carrier to publish its 
own tariffs without risk of forfeiting its membership. Section 5a Application 22, 
Pacific Inland Tariff Bureau, Inc—Agreement, ........ Sy a een , July 23, 1954, 
Div. 2. 


Practice by official territory carriers of according fabrication-in-transit privilege 
on iron or steel plates while refusing to accord such privilege on iron or steel sheets 
held not unlawful except to the extent that the transit privilege is accorded users 
of iron or steel plate more than 48 inches in width while being denied users of iron or 
steel material of the same gauge not more than 48 inches wide. No. 31155, Definition 
of Plates and Sheets, ........ 1. C. GC. ....... , May 24, 1954, Div. 2. 


Proposed cancellation of certain routes beyond Memphis, Tenn., through 
southwestern territory from origins in southern territory to points in i ye 
territory held just and reasonable, where numerous routes remaining open are 
more than ample to serve ~~ ¢° I & S 6083, Superphosphate—Route Cancella- 
tion, ....... By Mabe Mee esse. , June 3, 1954, Div. 2. 


Where transit arrangements in connection with established single-factor through 
rates are established generally for marketing of a particular product, it is unreason- 
able to deny such an arrangement to a processor at an additional point at the 
established single-factor rates applicable through that point, where the required 
service is within the range of service provided for other transit points. No. 31289, 
J. R. Short Milling Co. v. Atchison, T. & S. F. Ry. Co. ........ 1. C. C. , June 
11, 1954, Div. 3. 


Failure to establish through routes and joint rates on edible livestock from 
points in 8 States to Bakersfield and Wible Orchard, Calif., via Barstow, Calif., 
held not shown to be unlawful and applicable combination rates not shown to have 
heen or to be unreasonable. No. 31239, Kern Valley Packing Co. v. Atchison, T. 
& SF. Ry. Go, ....:. oy geen , June 15, 1954, Div. 3. 


In the absence of unjust discrimination or undue prejudice, carriers properly 
may restrict routing and transit arrangements, in connection with the established 
joint rates, to reasonably direct routes so as to avoid wasteful transportation. 
Te dd cma Mills v. Alabama G. S. R. Co., ........ BR Ge ees , June 22, 
1954, Div. 3. 
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The words “in the absence of a single-factor through rate” in Rule 7 of general- 
increase master tariffs mean in the absence of an applicable single-factor through 
rate, so that where a published one-factor through rate is inapplicable and the 
applicable through rate is made by combining two or more rates, the separate 
factors should be treated as provided in the rule. No. 31235, Peden Iron and Steel 
Co. v. Akron, C. & Y. R. Co., Se a , July 8, 1954, Div. 2. 


The Commission has power to prescribe minimum reasonable rates for motor 
common carriers under section 216(e). In determining and fixing minimum reason- 
able rates, both motor and rail, the same tests and standards as are generally used 
in determining and fixing maximum reasonable rates are applied. The test of 
whether the rates are reasonably compensatory is not the sole or controlling test 
and reliance need not be placed on carrier’s operating costs. On reconsideration, 
findings in prior report modified. MC-C-1115, Motor Carrier Rates—New York 
City Area—New England, m. G. ©. » July 13, 1954, Commission. 


62. Passenger Fares 


In ascertaining the cost of providing a specific service, consideration is given 
to how the service is performed and to what traffic and purpose the various 
elements of that service are in fact related. On reconsideration, finding in prior 
report that assailed charges for berth accomodations in standard and tourist sleeping 
cars not shown to be unjust or unreasonable, affirmed. No. 31046, United States 
of America v. The Pullman Co., _& eee , June 7, 1954, Commission. 


63. Commodity Classification 


Relief from pickup and delivery express in an individual case is not an important 
consideration in passing upon a classification rating available to all shippers. 
Express classification |. c. ]. rating of 1% times first class for live fish, shipped in 
cans containing water, held not shown to be unreasonable or unlawful. No. 31281, 
Amakanata Hatchery v. Railway Express Agency, Inc., Ps Nae sccciors , May 
24, 1954, Div. 3. 


Celotex held to be “wallboard,” rather than pulpboard or fibreboard. No. 31236, 
Celotex Corp. v. Alabama G. S. R. Co.,  -) >a , June 17, 1954, Div. 2. 


While the use to which an article is put is not controlling, it may properly be 
considered in determining the applicable rate. Only articles clearly comprehended 
within the descriptive terms of exceptions can be considered as having been removed 
from the classification. No. 31287, The hey Co. v. Baltimore & Obio 
Chicago Term. R. Co., ........ BGO GS cc, Bp , Te Gey. sz. 


Grease obtained from sheep wool is an animal grease, so as to take rates pub- 
lished on “grease, animal, inedible.” Rates charged on imported wool grease held 
a No. 31330, Wayne Chemical Products Co. v. New York Central R. 
ee ba Me cents , July 16, 1954, Div. 2. 


The nature of the article shipped, not the use to which it is put, determines 
the applicable rate. Rates charged on slag of copper from Newark, N. J., to Laurel 
Hill, N. Y., held inapplicable and rmined. No. 31337, Barth 

ET 94 


Smelting Corp. v. Central R. Co. of Rs eiie , July 27, 1954, Div. 2. 
Rates charged on foundry facings Fite Pittsburgh, Pa., to Eagle Rock, Tex., for 
export, held inapplicable and applicable rates held not shown to be unjust or 
unreasonable. No. 31158, Altos Hornos de Mexico, S. A. v. Atchison, T. & S. F 
RP GOs ..c8 1 C.-C. «25 Ang 3, 1954; Div. 3. 
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On reconsideration, uniform classification l.c.l. rating of first class on puffed 
forms, cooked food products made of corn meal, held not shown to have been 
unlawful, reversing findings in prior report, 291 I. C. C. 271. No. 31065, Confections, 
Inc. v. Atlantic Coast Line R. Co., ........ 1. C.C. ........, July 30, 1954, Commission. 


64. Rate Structure 


On further hearing, findings in prior reports, 235 I. C. C. 255 and 237 I. C. C. 
515, as to reasonableness of rates on certain articles from points in the South to 
the North, rescinded and finding as to undue prejudice to the South modified. 
Substitution of the established Docket 28300 first-class rates for the constructive 
first-class rates in determining rates prescribed, found warranted. No. 27746, State of 
Alabama v. New York Central R. Co., ie oe ve , June 7, 1954, Com- 
mission. 


The amendment to section 3(1) in 1935 was intended to make possible a fair 
distribution of export traffic through the various ports, so far as that can be 
effected through lawful rate adjustments. 


There has been a pronounced change in the movement pattern since the ex- 
lake differentials were originally put in. 


Upon further hearing, proposed reduced rates on ex-lake grain, for export, 
from Buffalo and Oswego, N. Y., to New York, Albany, Boston, and Portland, Me., 
equalizing those rates with the rates from the same points to Philadelphia and 
Baltimore, held just and reasonable and otherwise not unlawful. J] & S 5641, 
Export Grain from Buffalo to New York, So ieee , June 7, 1954, Com- 


mission. 


Proposed multiple-car import rate on lead, pig, or slab, minima 50 tons per 
car and 500 tons per shipment, from Texas border points to East St. Louis, Ill., and 
St. Louis, Mo., held not shown to be just and reasonable, lower than necessary 
to meet existing barge competition, and constituting an unfair competitive practice. 
I & § 6102, Pig Lead—Texas to East St. Louis and St. Louis, ........ .. & 

June 22, 1954, Div. 3. 


65. Rate Level 


Rate on grain and grain products from Walsh and Bartlett, Colo., to Kansas 
City and St. Joseph, Mo., found unreasonable to the extent it exceeds 37 cents 
and unduly prejudicial to the extent it exceeds rate from points in adjoining group 
to same destinations by more than 1.5 cents. No. 31311, Hart-Bartlett-Sturtevant 
Grain Co. v. Atchison T. & S. F. Ry. Co., I. C. C. ........, May 24, 1954, Div. 3. 


Rates on hogs from West Columbus, Ohio, to Baltimore, Md., held not shown 
to have been unreasonable in past but agg sg“ for the future. No. 31361, The 
Wm. Schluderberg—T. J. Kurdle Co., v. New York Central R. Co., . & 

, May 24, 1954, Div. 3. 


Proposed reduced rates on magazines or periodicals by rail from Darby and 
Philadelphia, Pa., to Tulsa and Oklahoma City, Okla., and Dallas and Houston, 
Tex., and by water from same origins to Houston, held not shown to be just and 
reasonable and to result in needless sacrifice of carrier revenue and in unfair or 
destructive competitive practices. 1 & S 6141, Magazines—Darby and Philadelphia, 
Pa., to Texas, i Mas , May 25, 1954, Div. 3. 


Rates on salt, in bulk, from sliiaiee points to East St. Louis, IIl., and St. Louis, 
Mo., held not shown to have been unjust or unreasonable. Reparation denied where 
carriers failed to comply promptly with reductions ordered in Border Point Case, 
279 I. C. C. 303, citing Consolidated Rendering Co. v. Atchison, T. & S. F. Ry. Co., 
=~ I. C. C. 673, and following No. 31198, Armour & Co. v. Atchison, T. & S. F. 

Co. oh oS decided March 19, 1954. No. 31231, Swift & Co. v. 
yo el T.& S. F. Ry. Co :. , May 26, 1954, Div. 2. 


IO seeeeeee ’ 
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Proposed increased rate on bituminous coal from mines in northeastern Kentucky 
to Catlettsburg, Ky., for interstate movement beyond by river held just and 
reasonable and otherwise not unlawful. J & S 6129, Coal—Transshipment Rates, 
Big Sandy District, Ky., ........ a ee May 26, 1954, Div. 2. 


Rates charged on petroleum naphtha in tankcar loads, from El Dorado, Ark., 
to Indianapolis, Ind., held not shown to have been unjust or unreasonable and no 
damage shown by reason of undue prejudice to warrant reparation. No. 31325, Warrior 
ss Co., v. Alton and Southern R. Co., , 3g eee , May 26, 1954, 

iv 


Proposed reduced commodity rates on drugs, etc., from Evansville, Ind., to New 
York and Philadelphia held not shown to be just and reasonable. | & S 6124, Drugs— 
—- Evansville to New York & Phila., ........ if eee , May 27, 1954, 

iv 


Rates on cotton burr ashes from points in Texas and Oklahoma to points in 
Connecticut and Massachusetts held to have been unjust and unreasonable. No. 
— Wm. Ott Elliott d.b.a. Siddons & Elliott v. Atchison, T. & S. F. Ry. Co., 
ite » MC .cp ER Oe, Se, tee. 2. 


Rate on pulpboard or fireboard from East Stroudsburg and Stroudsburg, Pa., 
to South Bend, Ind., of 64.4 cents, yielding $312.11 a car and 41.9 cents a car-mile 
for a distance of 745 miles, held to be unreasonably low. No. 31331, G & A Truck 
Line, Inc. v. Delaware, L. & W. R. Co., ........ A oy ae , June 7, 1954, Div. 2. 


Ratings on articles knocked down apply only when the article is taken apart in 
such a manner as to materially reduce the space it occupies. Merely separating 
articles into parts without reducing the bulk materially does not entitle the shipper 
to rates designated for application on knockeddown articles. No. 31199, Universal 
a Pipe Co. v. Central of Georgia Ry. Co., ........ a eee . June 7, 1954, 

iv. 2. 


Where shipper designates routing, it is the duty of carriers to observe his 
instructions, and where there is no conflict in the bill-of-lading instructions, carriers 
cannot be held liable for misrouting if, through error or otherwise, shipper designates 
route over which the rate is higher than the rate over some other available route. 
No. 31372, - Material Co. Division of McGraw Electric Co. v. Pennsylvania 
|. > ae < 2k <a , June 7, 1954, Div. 2. 


Rates on steel pipe from Youngstown, Ohio, and Milwaukee, Wis., to points 
in Wyoming held not shown to have been or to be unjust or unreasonable. No. 
one Line Co. v. Baltimore & Obio R. Co., ........ > ae , June 

, iv 


Rates on talc from origins in Georgia, New York, and Vermont to Camden, 
Ark., Detroit, Mich., and points in Ohio held not shown to have been unjust or 
unreasonable. No. 30506, Faultless Rubber Co. v. Canadian National Railways, 
ess 1. C. C. ......., June 6, 1954, Div. 2. 


Where transit privileges at a particular point were inadvertently omitted from 
tariffs and later restored, the failure to provide for transit during the intervals 
was an unreasonable practice which resulted in unreasonable charges. No. 31202, 
Hygrade Food Products Corp. v. Baltimore & Obio R. Co., ........ Se ee , 
June 8, 1954, Div. 2. 


On reconsideration, rates on pig iron from Minnequa, Colo., to Peoria, IIl., 
and St. Louis, Mo., held to have been unreasonable and reparation awarded to the 
eo prescribed in Colorado Fuel & Iron Corp. v. Ahbnapee & W. 7 Da 274 

I. C. C. 239, No. 30480, Keystone Steel & Wire Co. v. Chicago B. & Q. R 
& 7 pean , June 8, 1954, Div. 3. 


yg seeeeene 
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Rates on scrap iron and steel from points in lowa and Illinois to Beloit, Wis., 
and from Beloit to certain points in Illinois held not shown to be unreasonable 
or otherwise unlawful, except for certain rates held unreasonable for the future. 
No. 31238, Lernor Iron & Metal Co., Inc., v. Atchison, T. & S. F. Ry. Co 
LANG » June 8, 1954, Div. 3. 


Rates on shipments of crystal urea from South Point, Ohio, to Jacksonville 
and Lake Wales, Fla., held not shown to have been unjust or unreasonable. No. 31382, 
Naco se Co. v. Atlantic Coast Line R. Co., ........ my ore , June 9, 
1954, Div. 2 


Proposed reduced rail rate on blackstrap molasses, in tank-car loads, from 
New Orleans and certain subports to Twin Cities held not shown to be just and 
reasonable, where cost estimates submitted were insufficient to make a proper 
determination and proposed restriction of reduced rate against proportional appli- 
cation would unduly prefer shippers from New Orleans. J. & S. 6079, Blackstrap 
Molasses—Louisiana to Twin Cities, ........ Be Be cas , June 10, 1954, Div. 2. 


Combination rates on bulk-shelled corn from Mt. Vernon, Ind., to Louisville, 
Ky., via Memphis, Tenn., held unjust and unreasonable to the extent they exceeded 
charges from more distant points over the same route to the same destination. 
No. 31386, J. R. Short Milling Co. v. Louisville & N. R. Co., ........ : GS as ‘ 
June 11, 1954, Div. 2. 


Rates charged on cotton-gin machinery and oil-mill machinery from trans- 
continental origins to destinations in Arizona held inapplicable in certain instances 
and applicable rates held not shown to have been or to be unjust or unreasonable. 
No. 31252, I. G. Boswell Co. v. Atchison, T. & S. F. Ry. Co., ........ OL ae , 
June 11, 1954, Div. 3. 


Applicable rates on wrought iron pipe from origins in Pennsylvania and Ohio 
to Kansas destinations found not unjust or unreasonable in the past, but unreason- 
able for the future to the extent they exceed 30 percent of corresponding first-class 
rates established by carriers pursuant to decision in Class Rate Investigation, 1939, 
281 I. C. C. 213, plus Ex parte No. 175 increases. No. 31217, Kansas-Nebraska 
— Gas Co., v. Alton & Southern R., ae eee , June 17, 1954, 

wv. Zz. 


Rates on petroleum crude oil, in tank-car loads, from Thermopolis, Wyo., 
to Maddens, Idaho, held to have been and to be unreasonable, but not shown to 
have been or to be unduly prejudicial. No. 31226, Gem State Refining Co. v. 
Ciao, 6. GC. &: Co. ........ L4G. .....:. , June 22, 1954, Div. 3. 


On reconsideration, proposed reduced rates, minimum 60,000 pounds, on un- 
finished piece goods and related articles between points in southern territory and 
from southern to official territory held just and reasonable, where past rate reduc- 
tions had not been effective in curtailing continued loss of traffic by the railroads 
and traffic being moved by private trucks could be moved by rail under the 
proposed rates. J & S 6059, Unfinished Piece Goods From and Within the South, 
sues Oe ee , June 21, 1954, Commission. 


Where, due to routing restrictions, no through rate applied on cedar logs from 
specified origins in Tennessee to Altavista, Va., the lowest applicable combinations 
determined and held unjust and unreasonable to the extent they exceeded rates 
based on the Farris scale prescribed in Farris Hardwood Lbr. Co. v. Louisville 
& N. R. Co., 178 I. C. C. 671, or rates based on the lowest combination of inter- 
mediate rates, whichever results in lowest total charges. No. 31373, The Lane Co., 
Inc. v. Nashville, C. & St. L. Ry., ........ oa, ota , June 25, 1954, Div. 3. 


Proposed reduced car load rates on roasted coffee from Houston, Texas, to 
Dallas, Fort Worth and intermediate points held not shown to be lawful where 
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Houston roasters would be unduly preferred and competing interior roasters would 
be unduly prejudiced. J & S 6114, Roasted Coffee From and to Points in Texas, 
ack GC, ong SURE ZS, TS, Div. 3. 


On reconsideration, rates on pickles, in cans, from Adel, Ga., to Pittsburgh 
and McKeesport, Pa., and Cleveland, Ohio, found inapplicable in part; applicable 
rates held not shown to have been unreasonable and reparation awarded. Findings 
in prior report modified in part. No. 30912, Adel Canning & Pickling Co. v. 
Georgia & Florida R., ........ Se ere , June 28, 1954, Div. 3. 


Proposed schedules establishing routing restrictions and resulting in increased 
charges on ammunition boxes, in carloads, from Anniston, Ala., to Kingsbury, Ind., 
held not shown to be just and reasonable. | & S. 6167, Internal Routing via 
Wabash Railroad, ........ 3 vt oie , June 30, 1954, Div. 3. 


Rate on a carload of steel furniture parts from Los Angeles, Calif., to Fort 
Smith, Ark., held not shown to have been unjust or unreasonable. No. 31355, Fort 


angel Chair Co. v. Kansas City Southern Ry. Co, ........ i. _e , July 1, 1954, 
iv 


On reconsideration, carload rates on dried meat scraps from Dallas, Texas, to 
Quincy, Ill, held unreasonable. No. 31237, Valcar Enterprises, Inc. v. Chicago, 
B.&Q. R. Co., cae a Mee nes , July 2, 1954, Div. 3. 


Proposed reduced rate on tinplate and related articles from Atlantic ports 
to Pacific Coast ports by water through the Panama Canal held not shown to be 
just and reasonable where there was no showing that rate is reasonably compensatory 
and it would lead to request for corresponding reduction in recently reduced rail 
rates. I & S 6164, Tinplate, Atlantic to Pacific Coast Ports, ........ ae a, oe : 
July 6, 1954, Div. 2. 


Proposed reduced motor common carrier rates on window glass from West 
Virginia points to Baltimore and Washington held not shown to be just and 
reasonable where respondents failed to appear after being notified of hearing. J] & S 
M-5410, Glass—Owens, W. Va., to Baltimore—Wasbington, ........  & 
July 8, 1954, Div. 3. 


Kansas intrastate rates and charges on certain traffic held to cause unjust discrimi- 
nation against interstate commerce in that traffic fails to produce its fair share of 
the earnings necessary for the railroads to provide adequate and efficient transporta- 
tion service. Increases in rates generally equal those on interstate traffic under Ex 
Parte No. 175 prescribed. No. 31274, Kansas Intrastate Freight Rates and Charges, 
seals cc. ...., sey 1G 58, Commission. 


Proposed reduced rates on fine coal from southwestern mines to Minneapolis, 
St. Paul and Black Dog, Minn., held lawful where found vitally important to 
affected coal mines and essential to recovery by railroads of some traffic lost to 
rail-barge competition. Earnings of 31.4 cents per car-mile held reasonably com- 
pensatory. I & S 6196, Coal—WTL & SW to Twin Cities & Black Dog, Minn., 
me I. C. C. .......,July 16, 1954, Div. 3. Fourth Section relief granted. F. S. A. 
28933, Fine Coal—Southwest to Twin Cities and Black Dog, Mumn., ........ 1. C. C. 
eee , July 16, 1954, Div. 3. 


Applicable rates on mixture of 99 percent soybean-oil meal and | percent ground 
corn held unjust and unreasonable where rates on shipments of 100 percent soybean- 
oil meal or the same mixture milled in transit were substantially lower. No. 
31299, Illinois Soy Products Co. v. St. Louis—S. F. Ry. Co.., ........ =< ee , 
July 19, 1954, Div. 2. 


The cost of carriage by one transportation agency lower than by another is an 
inherent advantage of the low-cost agency which must be reflected in the rates 
prescribed, and it is not within the province of the Commission to adjust rates 
so as to protect the traffic of the high-cost agency from the competition of the 
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low-cost agency, citing J. C. C. v. Mechling, 330 U. S. 567. It is the Commission’s 
duty to prevent or terminate rate wars between competing carriers that result or 
would result in rates below a just and reasonable level. Proposed reduced com- 
modity rates by rail and motor carriers on cigarettes and tobacco from southern 
points to official territory held not shown to be just and reasonable and a just and 
reasonable level of motor carrier rates prescribed. J & S 6172, Manufactured 
Tobacco, Va. and N. C. to Official Points, on eee , July 19, 1954, Div. 2. 


Proposed motor common carrier rates on sugar from Evansville, Ind., to 
Indianapolis and other Indiana points in interstate commerce held just and reason- 
able, if adjusted in certain respects. J] & S M-4680, Sugar—Evansville to Indiana 
Points, Se a , July 23, 1954, Div. 3. 


Rate on nitrogen fertilizer solution in tank-car loads from Military, Kans., 
to Curtiss, Ariz., held not shown to have been or to be unjust or unreasonable, 
but rates from Etter, Texas to some destination held unjust and unreasonable. 
No. 31145, Apache Powder Co. v. Atchison, T. & S. F. Ry. Co., oe No 

, July 23, 1954, Div. 2. 


Where carrier performs the loading in connection with import shipments, the 
service is different from that performed in connection with domestic shipments, 
where shipper loads, and difference in rates may be justified. On reconsideration, 
rates on imported wool held not shown to have been or to be unreasonable, reversing 
prior findings in 291 I. C. C. 439. No. 31144, Magee Carpet Co. v. Reading Co., 

Ls Ae Se , July 30, 1954, Commission. 


Proposed reduced all-rail rate on iron or steel billets, blooms, or ingots from 
Houston, Texas, to Baton Rouge, La., found just and reasonable and no lower than 
necessary to afford a fair opportunity to compete with barge transportation, reversing 
prior findings in “ I.C.C. 7. I & § 6l1ll, Iron and Steel Billets, Houston to 
Baton Rouge, ........ 1. C. C. .... july 30, 1954, Commission. 


Territorial differences are not necessarily justification for differences in rates 
from adjoining points on competitive traffic. The fact that a change in rate Might 
disrupt an existing adjustment is not proof that there is no unlawfulness in the 
adjustment. Commodity rates in excess of the prevailing class rates require much 
to justify their continuance. Rates on hardwood lumber from West Memphis, Ark., 
to destinations in 21 States and D. C., held unjust and unreasonable to the extent 
they exceed rates on like traffic from Memphis, Tenn., to the same destinations. 
No. 31315, City of West Mempbis, Ark. v. Alabama G. S. R. Co., 

, Aug. 3, 1954, Div. 3. 


The burden of submitting evidence sufficient to determine aggregate cost to 
shippers using competitive all-water route is upon rail respondents. Proposed reduced 
rail rates on freight, all kinds, between Seattle, Wash., and British Columbia points 
held not shown to be just and reasonable. J & S 6170, Freight, All Kinds— 
Seattle and British Columbia, Se ees hci , Aug. 3, 1954, Div. 3 


Proposed reduced rates on asphalt, in tank-car loads, on basis approximately 
8C percent of maximum scale prescribed on refined petroleum products, from 
origins in Montana, Wyoming, Oregon, and Washington to points in Washington 
and Idaho held no lower than necessary to meet competition and not in contravention 
of national transportation policy. J & S 6121, Asphalt to Washington and Idabo. 
I. C.C. ......., Aug. 3, 1954, Div. 2. 


Fourth-section relief in connection with rates on motor fuel anti-knock com- 
pounds denied as to shipments loaded in barrels or drums, but granted as to 
tank-car loadings where reduction necessary to prevent loss of entire tonnage to 
rail-water-rail route. F. S. 27807, Motor Fuel Anti-Knock Compounds to Eastern 
Points, eo eee he te 


For fourth-section relief, it is not necessary that an actual movement of a 
particular commodity has taken place; it may be sufficient to show that traffic could 
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be received and transported if tendered. F. S. A. 27861 and 27890, Soap and Washing 
Compounds to Charleston and Jacksonville, ........ ht Re , Aug. 9, 1954, Div. 2. 


65.1. Demurrage Charges 


Demurrage charges collected during a truckdrivers’ strike found applicable, 
but unjust and unreasonable to the extent they exceeded charges on strike-inter- 
ference basis, even though strike was not by employees of complainant, but of 
company which did its unloading. No. 31288, Acme Fast Freight, Inc. v. Wabash 
Ss re } ie , June 8, 1954, Div. 2. 


Where written notice to consignee of car arrivals and constructive placements 
was not given, computation of free time held not to begin until day after the cars 
were actually placed on the es ' track for unloading. No. 31347, Fielding & 
Shepley, Inc. v. Chicago, B. & Q. R. Co., ........ _&, a ge , June 17, 1954, Div. 2. 


Where complainant exercised neat diligence to expedite construction 
of urgently-needed government project and demurrage charges resulted from lack of 
available union labor, slowdown, and delay in securing permission from Wage 
Board to raise hourly rates, penalty portions of demurrage charges held unreasonable. 
No. 31278, Blaw-Knox Co., Chemical Plants Division v. St. Louis S. W. Ry. Co., 
eS «5 , June 24, 1954, Div. 2. 


Where delivery receipts were signed prior to actual placement on assigned 
portion of track, delivery of shipments on such “other-than-public-delivery track” 
held to have constituted legal notification to consignee. Demurrage charges collected 
held applicable and not shown to have been unjust or unreasonable. No. 31308, 
Daniel J]. Monen, Administrator of Estate of R. C. Yant v. Atchison, T. & S. F. 
ke eee og, ee , July 27, 1954, Div. 2. 


Where striking employees of complainant, a contractor, prevented unloading, 
but there was no showing that cars could not have been unloaded for storage or 
otherwise disposed of, tariff provision covering strikes by employees of “consignor 
or consignee” held not applicable and complainant found that to have exercised 
due diligence so as to warrant waiver of penal charges. No. 31306, Florence Stove 
Co. v. New York Central R. Co., ........ oy , Aug. 3, 1954, Div. 2. 


66. Joint Rates and Divisions 


Section 216(c) specifically authorizes the establishment of motor-rail joint 
rates, but since the provision is permissive, rather than mandatory, a railroad 
may make joint rates with some motor common carriers as to trailer-on-flat-car 
service and refuse to establish them with others. 

Railroads may not legally establish through routes and joint rates with freight 
forwarders. No. 31375, Movement of Highway Trailers by Rail, «ie Ces 
July 30, 1954, Commission. 


67. Tariffs 


Proposed schedules which allow fabrication-in-transit privileges in official 
territory on iron or steel plates, but would deny similar privileges to iron or steel 
sheets without a clear definition of “plates,” held to be in violation of section 6(1). 
I & § 6128, Iron or Steel Plates—Definition, ........ 5 = oe , May 24, 1954, Div. 2. 


Switching services performed by rail carrier at its operating convenience in a 
continuous movement, without interruption or interference caused by the desires 
or disabilities of the industry may and should be performed at the line-haul rates 
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and do not violate section 6 (7). Joseph Schlitz Brewing Co., Ex parte 104, Practices 
of Carriers Affecting Operating Revenues or Expenses, Part II, Terminal Services, 
spas I. C.C. ......., May 24, 1954, Div. 3. 


Application of interstate rates instead of lowa intrastate rates on that part 
of the shipment of soybeans originating in lowa, representing the milling loss 
(including the soybean oil) at the time the freight bills were registered for transit 
from a transit point in lowa to an interstate point, held to be in violation of 
section 6(1). No. 31134, Iowa Milling Co. v. Cedar Rapids & Iowa City Ry. Co., 
eae? 1. C. C. ........, june 3, 1954, Div. Z. 


Section 6 requires that rates be published in a clear and unambiguous manner. 
Where it is the intention of the framers that rates shall apply from or to certain 
points and not from or to others, the rates and points should be appropriately 
segregated so as clearly to express the intention. No. 31249, Connecticut Celery 
Co. v. Atlantic Coast Line R. Co., ........ ig eae , June 10, 1954, Div. 2. 


_ Where it is in dispute whether a service is line haul or switching and the 
switching district is not clearly defined, the Commission will determine its limits to 
be those within which carrier actually does perform switching. 


Tariff rates, charges, rules, and regulations which are ambiguous, conflicting, 
and otherwise fail to state in plain terms rates and charges for the services which 
the carriers hold themselves out to furnish, violate section 6 of the act. No. 31020, 
Whatcom County Traffic and Rates Bureau v. Great Northern Ry. Co., ........ tt ofl 
me , July 21, 1954, Div. 2. 


68. Discrimination 


Rates on grain and grain products from origins in eastern Oregon and northern 
Idaho to Lynden and Sumas, Wash., held unduly prejudicial to dealers and manu- 
facturers in the Lynden-Sumas area and unduly preferential of their competitors 
in Bellingham, Wash. No. 31218, Whatcom County Traffic and Rates Bureau v. 
Camas Prairie R. Co., ........ oy eee , June 4, 1954, Div. 3. 


On further hearing, varying refunds on lake-cargo coal when reshipped by 
rail, motor truck, or barge from the upper lake ports in the United States or 
Canada, depending on ultimate destination, found not unlawful. J. C. C. v. Mecbling. 
330 U. S. 567, and James McWilliams Blue Line v. United States, 342 U. S. 951, 
distinguished. I & S 5909, Refunds on Lake Cargo Coal to Canadian Ports, 
I oh ae , July 13, 1954, Commission. 


On further hearing, petition for modification of prior findings that restoration 
of the Ex parte No. 168 increases on the rates on petroleum products from mid- 
continent territory to points in Indiana without corresponding increases in the rates 
to points in Illinois would be unduly preferential of points in Illinois and unduly 
prejudicial to Indiana points, denied where no sufficient cause shown for modification. 
No. 28106, Petroleum Rail Shippers Assn. v. Alton & Southern R., tS Sw 
ner: , July 13, 1954, Commission. 


Failure of a railroad to provide for the interchange of outbound traffic and 
to publish charges therefor is not unlawful when the necessary effect of the 
establishment of such switching arrangements would be to compel the a 
railroad to turn over traffic to its competitor and thus short-haul itself. No. 31020, 
Whatcom County Traffic and Rates Bureau v. Great Northern Ry. Co.., ........ ie og & 
Ea , July 21, 1954, Div. 2. 


Where carriers have no control over the rates alleged to be preferred, there 
is no legal basis for a finding of undue prejudice or preference, citing Texas & 
P. Ry. Co. v. United States, 289 U. S. 627. I & S 6071, Apples—Virginia and West 
Virginia to South, ........ > ies , Aug. 3, 1954, Div. 3. 
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80. Unification 
81. Types Permissible 


Pooling of traffic, service, and earnings under section 5(1) by three common 
carriers by pipe line, approved. No. 31544, Augusta Pipe Line Co. et al—Agreement 
-——Transportation of Refined Petroleum Products. ........ Si + oar , Aug. 5, 1954, 
Div. 3. 


83. Acquisition or Merger 


Under section 5 the Commission is required to give consideration, among other 
things, to the service performed by the applicant carriers and the resulting unified 
service, in order to appraise the effect a proposed unification might have upon 
the existing service in the territory involved. Need for the proposed unified 
service must be shown. MC-F-5380, J. W. Cox—Control; Daniels Motor Freight, 
Inc—Purchase—Hessler Cartage Co., not to be printed, June 1, 1954, Div. 4. 


Operating rights are granted in recognition at the time of a need for a 
“complete” transportation service in the particular territory involved, and the 
institution of an aggressive competitive service by an acquiring carrier under rights 
where less than a complete service has been performed for several years, would 
affect the transportation conditions in the territory in much the same degree as if no 
operations at all had been conducted under the acquired rights. MC-F-5425, Louts 
M. Hubert and Alvin T. Babb—Control; Y. E. L. P. Service, Inc.—Purchase 
(portion) —Keystone Transfer Co., Inc., not to be printed, June 4, 1954, Div. 4. 


Each proceeding involving a division of a vendor’s motor-carrier operating 
rights must be considered in light of evidence of record and may not properly be 
disapproved merely because of the method and scope of the division. Where 
acquisition of operating rights makes possible new through single-line service, need 
for such service must be established, citing Pacific Intermountain Exp. Co., Inc.— 
Control and Purchase, 57 M. C. C. 341, 57 M. C. C. 467. MC-F-4800, Stanley E. 
Wasie—Control; Merchants Motor Freight, Inc—Purchase (portion)—Bridgeways, 
Inc. (Thomas F. Kennedy, Trustee), a ees , June 7, 1954, Commission. 


Approved, where acquisition of control of six companies would make possible 
elimination of four noncarrier corporations, consolidation of duplicate facilities, 
and effect other economies. MC-F-5565, Pacific Intermountain Express Co—Control 
—West Coast Fast Freight, Inc, et al., et ok of , June 9, 1954, Div. 4. 


Although rights over an alternate route may not be severed from the principal 
route, the fact that vendor’s service has been conducted almost entirely over the 
alternate route does not warrant denial of application to purchase such rights. 
MC-F-5420, Marion A. McLaren—Purchase (portion)—Motor Express, Inc., of 
Indiana, .. M. C. C. ......., June 9, 1954, Div. 4. 


On reconsideration after hearing, restriction on retained operating rights removed 
and acquired operating rights modified. MC-F-5222, W. E. Whitfield—Control; 
om Tank Lines, Inc—Purchase (portion)—Whitfield Transportation, Inc., 

oe , June 9, 1954, Commission. 


Option to purchase tendered to connecting railroads, upon which authority to 
acquire control of carrier was conditioned, rejected as not in conformity with 
order and submission of new option required. F. D. 17893, Valdosta Southern R. 
Parcpaté, vtc., ........ 1. ©. C. , June 10, 1954, Commission. 


Where control or management in a common interest was accomplished and 
continued in violation of section 5 (4), application for acquisition of control and 
merger denied. Termination of law violation and divestiture of interest ordered. 
MC-F-5139, Robert J. een Cortland Fast ‘eon Inc.,—Purchase— 
ie ee ee i oe oe , June 15, 1954, Div. 4 


Application under section 5 dismissed as to company acquiring power to 
control carriers, where it states it has no intention or desire to exercise such power 
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of control. Acquisition approved subject to conditions as to downward adjustment 
in accounts, holding company being made subject to the Act as a carrier, restrictions 
against pledging securities, and common directors. MC-F-5606, M. H. Clarke and 
John Ruan—Control; C. & R. Trans., Inc—Control—Keeshin Freight Lines, Inc., 
et al. (William F. Droban and Daniel D. Carmell, Trustees), OG x 

June 7, 1954, Commission. 


After hearing, approved on condition all operating rights being acquired will be 
canceled except those necessary to accomplish elimination of gateway which would 
result from unification. MC-F-5195, Harry G. Masser—Control; Accelerated Trans- 
port—Pony Express, Inc.—Leases (portion) — Ralph A. McCauley, » en Se 

, July 1, 1954, Div. 4. 


Purchase by railroad-controlled vendee of operating rights and property 
approved and service under unified duplicate operating rights not limited solely 
to service auxiliary to or supplemental of the railroad service, where vendee is the 
only motor common carrier rendering adequate service in the area. MC-F-5573, 
Southern Pacific Co. Control; Pacific Motor Trucking Co.—Purchase—Lowinel 
Trucking Co., ........ M. C. C. , July 19, 1954, Div. 4. 


Every physical unification of operating rights at a common point of service 
results in the right to perform a single-line through service, and the effect of such 
a service in each case must be decided on its merits. On reconsideration, purchase 
of operating rights and acquisition of control approved, or prior report, 59 
M. C. C. 621. MC-F-5353, A. R. Dalby—Control; ME. 1 Inc.—Purchase 
(Portion)—W. O. Harrington, ee, Se , July 30. 1954 Commission. 


Acquisition of control of line operated under a lease through purchase of 
capital stock, without setting fixed maximum price to be paid for stock, approved. 
F. D. 18328, Northern Railroad Control, not to be printed, Aug. 2, 1954, Div. 4. 


Where two services, instead of the one initially authorized, evolve as a direct 
result of a section 5 transaction, a need must be shown for the second new service 
between the same points. MC-F-5486, R. E. Chapman—Control; C & D Trans- 
portation Co., Inc—Purchase (Portion)—Spanish Trail Transport, Inc., not to be 
printed, Aug. 6, 1954, Div. 4 


The fact that a person or persons controlled two or more companies as of 
dates before they became motor carriers subject to the Act, did not relieve them 
of the necessity of securing Commission approval under section 5 after they became 
subject. MC-F-5531, H. M. O'Neill, et al—Control—Anchor Motor Freight, Inc., 
of Delaware, .C.C. ........, Aug, 6, 1954, Div. 4. 


Denied, where carrier would conduct a more intensified operation and render 
a service bearing little resemblance to that of vendor or that which vendee and 
vendor had rendered in combination. MC-F-5498, E. S. Wheaton—Control; 
Wheaton Van Lines, Inc—Purchase (Portion)—Oliver W. Carleton, ........ M. C. C. 
., Aug. 13, 1954, Div. 4. 


Consolidation approved where it would eliminate expenses incident to the 
maintenance of two separate operations, simplify regulation under the Act, and 
permit improved service to the shipping public. MC-F-5049, Currie B. Witt— 
Control; Witt Tire Co., Inc., and Winston F. Lawless—Control, etc., ........ M. C. C. 

, Aug. 16, 1954, Div. 4. 


APPROVED 


F. D. 18450, Wisconsin Central R. Co. Control, not to be printed, May 27, 1954, 
Div. 4 


MC-F-5586, Henry F. Geblbaus and Lillian G. Hollobinko—Control; Keansburg 
teamboat Co.—Control; New York, ae « Long Branch Bus Line, Inc.— 
Purchase—Keansburg Steamboat Co., 5 Ml Mi sence , May 28, 1954, Div. 4. 
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- F. D. 18460, Illinois Central R. Co. Purchase, not to be printed, June 3, 1954, 
iv. 4. 


MC-F-5409, Donald W. Clarke—Control; Highway Motor Freight, Inc— 
Lease—Yuma County Transportation Co., not to be printed, June 10, 1954. 


MC-F-5627, The Greyhound Corporation—Purchase (Portion)—Missala Stages, 
Inc., not to be printed, June 11, 1954, Div. 4. 


F. D. 18525, C. T. Smith & Son Certificate Transfer, etc., not to be printed, 
June 21, 1954, Div. 4. 


F. D. 18540, Arkansas & Louisiana Missouri Ry. Co., et al., Control, ........ hy om a 
eee , June 25, 1954, Div. 4. 


MC-F-5455, B. & P. Motor Lines—Purchase—Howell Bryson and R. L. Prevost, 
Jr., not to be printed, July 2, 1954, Div. 4. 


MC-F-5546, William F. Schafer—Control; Bird Trucking Co.—Purchase— 
Adrian N. Betz, not to be printed, July 19, 1954, Div. 4. 


MC-F-5227, J. F. Ball—Control; Ball Brothers Trucking Co., Inc.——Purchase 
—G. B. Powell, ........ | on, eae , July 30, 1954, Div. 4. 


MC-F-5452, Eldon Miller et al—Control; Eldon Miller, Inc—Purchase—Heavy 
Oil Transit, Inc., not to be printed, Aug. 12, 1954, Div. 4. 


DENIED FOR FAILURE OF PROOF 


MC-F-5611, Elmer C. Breuer—Control; Carlton Truck & Equipment, Inc.— 
Control—T he Service Transport Co., not to be printed, May 25, 1954, Div. 4. 


MC-F-5295, B. D. and O. J. Mitchell—Control; Mitchell Bros. Truck Lines— 
Purchase—Alfred E. Stoebr, not to be printed, June 3, 1954, Div. 4. 


MC-F-5477, Ralph H. Sprebe and Gerald W. Robman—Control; Centralia 
hee Co.—Purchase—Charles Berman Crippen, not to be printed, June 11, 1954, 
iv. 4 


MC-F-5335, J]. L. Querner—Purchase (Portion)—J. H. Robinson Truck Lines, 
Inc., not to be printed, June 25, 1954, Div. 4. 


MC-F-5365, Charles E. Gorsuch, et al—Control; Household Moving and Storage, 
Inc—Purchase (Portion)—G. & P. Transportation Co., Inc., not to be printed, 
June 29, 1954, Div. 4. 


MC-F-5417, W. V. Howard and Mrs. W. V. Howard—Control; Southern 
Motor Express, Inc-—Purchase—C. T. Counts (L. R. Parks, Administrator), not 
to be printed, July 19, 1954, Div. 4. 


MC-F-5429, N. E. Gubler, et al—Control; Rocky Mountain Service, Inc.— 
og Vegas Needles Phoenix Truck Line, Inc., ........ Pe Me Kite, ssinesig, SO 
1954, Div. 4. 


84. Lease or Operating Contract 


Modification of lease agreement to permit extension for longer term, approved. 
ent a Atlantic & North Carolina R. Co. Lease, not to be printed, May 27, 
, Div. 4 


Modification of lease agreements to eliminate payment of rentals and return 
payment of dividends, approved. Pennsylvania R. Co. Leases, F. D. 1240, New York 
Philadelphia & Norfolk R. Co. et al. Acquisition of Control, not to be printed, 
May 28, 1954, Div. 4. 
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Acquisition of trackage rights to permit continued joint use, approved. F. D. 
18449, St. Louis, San Francisco & Texas Ry. Co. Trackage Rights, not to be 
printed, June 3, 1954, Div. 4. 


Modification of agreement to operate railroad properties to increase payments 
thereunder, approved. F. D. 7467, Operation of Port Railroad Facilities at Corpus 
Christi, Tex., not to be printed, June 10, 1954, Div. 4. 


85. Dormant Rights 


Operation by court-appointed manager under bankrupt’s motor carrier authority 
does not constitute unauthorized reinstitution of dormant rights. MC-C-1407, 
Tri-State Warehousing and Distributing Co. v. De Tar Distributing Co., Inc., not 
to be printed, July 21, 1954, Div. 5. 


Authority to purchase denied where vendor’s rights had not been utilized and 
it has never been a competitive factor in the movement of the traffic. MC-F-5312, 
Earl Stacks—Control; C. & E. Trucking Corp—Purchase (Portion)—Liquid 
Transit, Inc., not to be printed, August 4, 1954, Div. 4. 


Mere desire of prospective purchaser to reestablish seller’s discontinued opera- 
tions, unsupported by any evidence as to need therefor, is not sufficient basis for finding 
the proposed transaction would be in the public interest. MC-F-5519, W. W. 
Kenamond—Control; Warwood Transfer Co—Purchase—T. A. Scott and Jobn 
sa — (Hulda Armstrong, Administratrix), not to be printed, Aug. 4, 1954, 

iv. 4. 


86. Effect on Service or Public 


Although the invasion by one carrier of territory adequately served by another 
may be inimical to the public interest, carriers have no legal right to the exclusive 
occupancy of a territory and the sole test is the public convenience and necessity. 
Where lines are already constructed and being operated, an acquiring carrier has 
a right to handle any traffic developed in the tributary territory. F. D. 18249, 
South Georgia Ry. Co. et al. Control, etc., ........ SS .@ ee , July 13, 1954, Div. 4. 


88. Effect on Competitors 


On further hearing, authority to purchase denied, where vendee’s entry into 
the field would be likely to disrupt the competitive balance in the area, with 
harmful effect on competing carriers, without compensatory benefits to the public 
and would not foster sound economic conditions in the industry. MC-F-4647, 
A. B. Crichton, Sr., et al—Control; Super Service Motor oases Co., Inc.— 


Purchase (Portion)— Hayes Freight Lines, Inc., ........ _ 5 el ee ; july 30, 
1954, Commission. See also MC-F-4568, E. W. ing Control; “The Mason & 
Dixon Lines, Inc—Purchase—W. D. Sartain and J. O’Guin, ........ Mm i &. 


osc 3 , July 30, 1954, Commission. 


Mere desire on part of prospective purchaser to revitalize the sporadic and 
unsuccessful operations of selling carrier in a highly competitive area in which 
existing carriers are having difficulty in continuing operations on a profitable basis 
and in which there is not sufficient traffic available to support an additional 
operation, does not provide a sufficient basis for finding the proposed transaction 
is consistent with the public interest. MC-F-5318, Henry Ogram—Control; Union 
Transfer Co—Purchase—E. G. (Jack) Perry (Royal J. Leach, Trustee), not to be 
printed, May 28, 1954, Div. 4. 


To permit vendee to expand its service through acquisition of rights under 
which a limited service has been provided in the past would not foster sound 
economic conditions for existing carriers in the area. MC-F-5394, C. H. Case— 
Control; Drury Bros. Transfer & Storage Co—Purchase (Portion)—Pinson 
Transfer Co., Inc., not to be printed, July 1, 1954, Div. 4. 





Recent Court Decisions 
By Warren H. Waener, Editor 





Suit to recover reparation ordered by Commission—Court review of Commission 
action in interpreting tariffs—application of intermediate-point provision— 
overcharges. 


West Petroleum Co. v. Atchison, Topeka and Santa Fe Ry. Co., et al. 
(No. 14,746) 


On May 4, 1954, the United States Court of Appeals for the Eighth 
Circuit affirmed the judgment of the lower Court dismissing a suit to 
recover reparation awarded by the Commission because of overcharges 
in excess of rates resulting from application of intermediate-point rule. 
(276 I. C. C. 429; 108 F. Supp. 644). Quoting portions of the decision 
of the Court: 


Before reaching the merits of this controversy, a matter of 
jurisdiction urged by plaintiff (appellant) must be resolved. 
Plaintiff contends that the construction of the meaning of a rate 
regulation of the Commission made by the Commission is ‘‘not 
subject to judicial review unless arbitrary or in excess of the 
powers conferred’’ upon it. To this contention, defendants urge 
two answers: (1) that the District Court determined that the 
construction by the Commission was arbitrary; and (2) that the 
construction of the meaning of a tariff, where no factual issue is 
present and the words therein are used in their ordinary meaning, 
presents an issue of law which the Court may determine. Each 
of these answers is sound, insofar as jurisdiction of the District 
Court is involved. 

Bearing on the first answer, the District Court states: the 
construction by the Commission ‘‘brings about absurd conse- 
quences and one which we do not believe can be sustained by 
reasonable construction, or is contemplated by the I. C. C. Act 
*** ”’ And again, the Court refers to certain other decisions 
of the Commission ‘‘for the purpose of better pointing up the 
arbitrary, ultimate absurdity and unreasonableness of the rule 
attempted to be enforced by the I. C. C. in the instant award.”’ 

As to the second answer, there is here no issue of fact and the 
words of the tariffs are used in their ordinary significance. In 
such situation, the construction of the tariffs presents a purely 
law issue which Courts may decide. Nor is such decision pre- 
vented because it may involve construction of a Rule of the Com- 
mission which is made part of the tariff. 

The shipments involved here were carlots of lubricating oil 
shipped from Bradford, Pennsylvania, which were consigned to 
... Kansas City, Missouri... . 
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Agent Kipp and Agent Jones were two separately authorized 
agents of defendants and other carriers for the purpose of pub- 
lishing tariffs governing carriage over participating carriers lines. 
The Kipp Tariff named a specific rate of 67 cents per hundred 
pounds for such petroleum products from Bradford to Kansas 
City. The Jones Tariff contained no named rate from Bradford 
to Kansas City but it did name a rate of 53 cents from Bradford 
to a group of stations in central and eastern lowa—Moravia and 
Cedar Rapids being representative. Defendants collected the 67 
cent rate. Plaintiff’s contention that the 53 cent rate was applicable 
was upheld by the Commission in a reparation proceeding. De- 
fendants refused payment and this suit resulted. 

The crucial dispute is whether Kansas City is, for freight rate 
purposes, an ‘‘intermediate-point’’ between Bradford and the Iowa 
stations within the meaning of certain general provisions of the 
Jones Tariff. These provisions concern intermediate-point rates 
and routing instructions. These provisions were identical with 
certain general Rules of the Commission. . . . 

The essence of the intermediate-point Rule is that where a rate 
is not named in the tariff for the destination station and where 
that station is ‘‘intermediate to a point to which a commodity 
rate on said article is published in this tariff via a route through 
the intermediate point over which such commodity rate applies 
from the same point of origin’’ the applicable rate is that pub- 
lished ‘‘to the next point beyond to which a commodity rate is 
published herein * * * via the same route.’’ 

The essence of the routing Rule is that where the tariff is 
not restricted to specifically named routes, the rates apply ‘‘via 
all routes made by use of the lines of carriers parties to the tariff 
except as otherwise specifically provided in the tariff.’’ Since the 
Jones Tariff did not provide complete routing for such shipments 
from the Central Freight Association gateways to destination points 
beyond and since Kansas City was not ‘‘specifically’’ excepted in 
that Tariff, the routing provision that the rates apply ‘‘via all 
routes made by use of the lines of the carrier parties to the tariff’’ 
becomes activated. 

Concisely stated, the opposed results of the Commission and of 
the District Court are based upon ‘he following differences of 
construction of the Jones Tariff. The Commission gave literal 
final force to the routing provision that the tariff applied ‘‘via all 
routes made by use of the lines’’ of parties to the tariff (emphasis 
supplied) ; and, since a physically continuous route was possible 
from Chicago through Kansas City to the Iowa points, Kansas 
City was deemed an intermediate point within that tariff and, 
therefore, entitled to the Iowa rate. The Commission thought it 
immaterial that this routing required appreciable back direction 
and longer circuitous haul; and that no actual shipments had 
ever used such route. 
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The Court thought the view of the Commission was too narrow 
in that it denied all effect to the unnatural factual situation; and 
gave no consideration to broad purposes of the Interstate Com- 
merece Act, to the purposes of the intermediate-point provision 
of the Tariff, or to the absurd results of regarding Kansas City 
as an intermediate point on the Iowa stations route. 

Since a physical connection of participating carriers exists 
from Chicago through Kansas City to the Iowa points, the ultimate 
test here is whether the matters which influenced the Court are 
sufficient to overcome the literal construction given to the Tariff 
by the Commission... . 

A published carrier rate is in the nature of an offer by the 
carrier to shippers of a contract for carriage under the terms and 
conditions contained in the tariff. Therefore, a tariff is to be con- 
strued as having the meaning which it would reasonably have 
to such shippers. Where words in a contract, if construed literally, 
would produce an unfair, unusual or improbable result, such con- 
struction is to be avoided if possble. All pertinent parts of a 
contract are to be construed together so as to give effect to them... . 

Section 1 requires establishment of through routing at reason- 
able rates and Thompson, Trustee v. United States, 343 U. 8S. 549, 
557, determines that the Commission has no power, under the Act, 
to declare a ‘‘through route’’ exists where the evidence of the 
‘‘earriers’ course of business negatives the existence of any such 
through routes’’ since they never held themselves out as offering 
such through service—the mere circumstance of physical connec- 
tion is not enough. 

Section 4 is the ‘‘long and short haul charges’’ requirement 
which contains the provision that upon application to the Com- 
mission and ‘‘after investigation’’ the Commission may ‘‘in 
special cases’’ authorize a less charge for a longer haul; ‘‘and if a 
circuitous rail line or route is, because of such circuity, granted 
authority to meet the charges of a more direct line or route to or 
from competitive points and to maintain higher charges to or from 
intermediate points on its line, the authority shall not include 
intermediate points as to which the haul of the petitioning line 
or route is not longer than that of the direct line or route between 
the competitive points. * * * .’’ This section controls situations of 
lower rates for circuitous hauls and expressly specifies the cardinal 
factor of competition. It would be strange if the Commission 
could accomplish the same results as Section 4 without following 
the procedure of that section; and do so, in a left-handed manner, 
through construction of a published tariff rule or provision. .. . 

Since carriers are required to publish rates for all places 
served by them and since our railways form a vast connecting 
network covering the country, it would be an enormous task to name 
separately and specifically the rates applicable to and from every 
station to every other station of all the systems. The purpose and 
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function of intermediate-point tariff provisions are materially to 
reduce the volume of the published tariffs while preserving the 
requirement of publication of all rates. This desirable result is 
brought about through the device of the intermediate-point rate 
provision that, where a tariff does not name a commodity rate from 
origin point over a given route to destination, the commodity rate 
is that published ‘‘to the next point beyond * * * via the same 
route.”’ 

Having in mind this reason for and the purpose of the ‘‘inter- 
mediate-point’’ provisions in a tariff, the words ‘‘next point 
beyond (italics added) jut forward with important connotations 
—both directional and commercially practical. Directionally, 
there is the implication of further geographical removal of the 
commodity rate point from the origin point than is the interme- 
diate point destination. 

Commercial practicality is necessarily implied by the very 
situation that rates are intensely practical matters dealing with 
actual transactions and a named commodity rate is used solely 
as a convenient form of expressing the intermediate-point rate. 
If the shipment had passed through the intermediate-point to the 
commodity rate point ‘‘next beyond,’’ it would have carried the 
same rate—a clear implication that such theoretical situation was 
definitely in mind in formation of the intermediate-point appli- 
cable rate... . 

Thus the determinative issue is here posed of whether such 
limits of choice to the shipper in choosing the Iowa point rates 
have been exceeded under the facts of this case. We agree with the 
District Court that they have. The reasons for our view are that 
treating Kansas City as an intermediate-point to these Iowa Points 
is contrary to both the geographical and the commercially practical 
purposes of the intermediate-point rate provision of the Jones 
Tariff; supposes a construction of that provision which cannot, 
by shippers, be reasonably thought to be its meaning; and which 
leads to absurd results not within the reasonable understanding 
of the shipper nor the intent of the carrier. The extent of this 
back direction haul, the existence of direct routes from Chicago 
gateway to these Iowa points, and the absence of commercial usage 
of any route from Chicago via Kansas City to these Iowa points, 
are considerations combining to convince that Kansas City cannot 
be an intermediate-point for rating between Chicago and the Iowa 
points. ... 

There are practical difficulties to be encountered when an 
intermediate-point rate and routing situations are involved. Few 
things can be more practical and, therefore, more factual than 
railway rates. The fantastic and utterly unreal situations which 
are worked out by traffic experts for shippers can hardly be more 
clearly revealed than piacing a railway map upon the factual 
situation shown in this case and in the Pure Oil and Hermann- 
Brownlow cases. [284 I. C. C. 461; 278 I. C. C. 171.] 
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By Rules of the Commission governing publication of freight 
tariffs (Rule 4(k) Circular No. 20 and Rule 27 in Supp. 5 thereto), 
the routing provisions involved here are required to be published 
as part of rate tariffs applicable to intermediate-point rates. 
When the expert ingenuity in creating imaginary routes (as 
revealed in this case and in footnote 13) and the complexity of our 
vast railway systems and the nature of rate structures are con- 
sidered, the extreme difficulty of any carrier complying with 
these Rules, as construed by the Commission, without danger to 
itself is clear—it would mean anticipation and specific exception 
as to every imaginable so-called ‘‘route.’’ A definite ever present 
peril is that it could never know, until too late, if it had under- 
estimated the superior skill of the shipper’s expert in devising 
a route no one else had dreamed of. Obviously, this would defeat 
the entire purpose and usefulness of the intermediate-point rate 
provisions in tariffs—to lessen the intricacy and bulk of rate tariffs. 

That any rate should be as clearly stated as may be for the 
information of the shipper is true. Also, it is true that ambiguities 
may be taken advantage of by him. However, these rules of con- 
struction leave untouched the other rules of construction that all 
pertinent parts of a tariff must be construed together and that no 
unreasonable or unjust meaning will be accepted—particularly 
where such produces absurd and obviously unintended or non- 
understood results. A tariff is no different from any other contract, 
in that its true application must sometimes be determined by the 
factual situation upon which it is sought to be impressed. 

Our conclusions are as follows: 

(1) Where (as here) the facts are not in dispute and the 
pertinent terms in a tariff are used in their ordinary meaning, the 
Courts have power to construe the tariff; 

(2) that general doctrines of construction of contracts are 
applicable ; 

(3) that the ‘‘routing’’ and the ‘‘intermediate-point’’ rate 
provisions of the Jones Tariff must be so construed as to effectuate 
the purposes of both; 

(4) that a ‘‘route’’ for ‘‘intermediate-point’’ rate purposes 
is subject to the limitation that it must not be unreasonable; 

(5) that ‘‘unreasonableness depends in this case upon (a) 
the extent and direction of circuity and (b) the commercial usage 
of a ‘‘route’’; 

(6) that the undisputed facts in this case convince that a 
route from Bradford through Kansas City as an intermediate- 
point to these Iowa stations is unreasonable and, therefore, is not 
a ‘‘route’’ within the meaning of the Jones Tariff governing 
‘‘routes’’ and ‘‘intermediate-point’’ rates. 

Such being our conclusions, the result is that the judgment 
of the District Court is affirmed. 
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Hugh E. Clarke, (B), 3 White Hill Place, 
Cold Spring, New York. 


Peter Comtabad, (B), 242 North 10th 
St., Paterson 2, New Jersey. 


Lloyd R. Cowdin, (A), 2007 N. 49th 


Box 


Street, Omaha, Nebraska. 
Robert H. Curlette, (B), 1210 Eldridge 
Avenue, West Collingswood, New 
Jersey. 


Anthony V. Danna, (B), 212 W. Palmer, 
Glendale 4, California. 


William T. Davidson, (B), G. T. M., 
National Gypsum Company, 325 Dela- 
ware Avenue, Buffalo 2, N. Y. 


Earl L. Dearhart, Jr., (B), P. O. Box 
1394, Anniston, Alabama. 


Charles E. de Bruyn, (B), T. M., Mar- 


quette Manufacturing Co., Inc., Mar- 
quette Appliances, Inc., 307 East 
Hennepin Avenue, Minneapolis 14, 
Minnesota. 


James P. Ehret, (B), 539 E. Farriss 
Avenue, High Point, North Carolina. 


Barrett Elkins, (A), 6 St. James Avenue, 
Boston 16, Massachusetts. 


(B), R. R. No. 2, 


Bernard J. Fink, 
Glasford, 


Illinois. 


List of New Members * 
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Frederick E. Fuhrman, 


Southern 
Pacific Company, Room 834, 65 Market 
Street, San Francisco 5, California. 


(A), 


A. L. Gately, (B), G. T. M., American 
Marietta Company, 101 East Ontario 
St., Chicago 11, Illinois. 


Kenneth T. Getty, (B), 431 West 110th 


St., Chicago, Illinois. 

James W. Grady, (A), Commerce 
Counsel, The N. Y., N. H. & H. R. R. 
Co., 54 Meadow Street, New Haven, 


Connecticut. 


Valle Grossman, (B), G. T. M., Missouri 
Portland Cement Company, 3615 Olive 
Street, Continental Bldg., St. Louis 8, 
Missouri. 


Herbert M. Hersh, (B), 63 Roydon 
Drive, East, Merrick, N. Y. 


Stanley J. Hilliard, (B), A. T. M,, 
Commander Larabee Milling Co., 
Division of Archer Daniels Midland 
Co., 525 - 20 West 9th St. Bldg., Kansas 
City 13, Missouri. 


Paul E. Hochelle, (B), 702 Cascade 
Building, Portland 4, Oregon. 


Robert M. Kaske, (B), Traffic Repr., 
Knox Motor Service, Inc., 602 S. 9th 
Street, Milwaukee, Wisconsin. 


(B), 9 Ridgeway 
Greenville, South 


H. Overton Kemp, 
Drive-Woodfields, 
Carolina. 


Edward M. Lane, (B), Div. Mgr., Traffic, 
Crown Cork & Seal Co., Inc., Western 
Div., 2650 Bay Shore Boulevard, San 
Francisco 24, California. 


Charles Bruce Lester, (A), 8 East 5th 


Street, Newport, Kentucky. 


Robert J. Link, (B), Traffic Repr., 
Wheeler Transportation Company, 
1215 South 41st Street, Milwaukee 15, 
Wisconsin. 


William J. Lippman, (A), 813 Washing- 
ton Building, Washington 5, D. C. 


Douglas W. McFarland, (B), 324 Laurel, 
Morton, Illinois. 
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John H. McLean, (B), T. M., Hecke- 
thorn Manufacturing & Supply Co., 
o! West Alamo St., Littleton, Colo- 
rado. 


Jack E. Moore, (B), G. T. M., Clayton, 
Manufacturing Company, P. O. Box 
387, El Monte, California. 


A. Gertrude Mueller, (B), 1659 Bayard 
Park Drive, Evansville, Indiana. 


Frederick C. Nash, (A), Bodman, Long- 
ley, Bogle, Armstrong & Dahling, 
1400 Buhl Bldg., Detroit 26, Michigan. 


Bernard G. Ostmann, (A), 602 Transpor- 
tation Building, 815 - — Street, N. 
W., Washington 6, D. C. 


James B. Patten, (A), Board of Railroad 
Commissioners, Capitol Building Hel- 
ena, Montana. 


Joseph P. Ralston, (A), 514 Title & 
Trust Building, Phoenix, Arizona. 


Arthur E. Rectorschek, (B), c/o E. W. 
Evans, T. . Ohio Oil Company, 
Donnell Building, Findlay, Ohio. 


Donald Scher, (B), 1408 Brooklyn 
Avenue, Brooklyn 10, N. Y. 





Elected to membership August, 1954. 


George F. Seybolt, (B), 5444 Peabody 
Street, Long Beach 8, California. 


Charles P. Smith, (B), 500 Hillside Road, 
New Cumberland, Pennsylvania. 


Daniel B. Smith, Jr., (B), 226 Watch- 
ung Avenue, Chatham, New Jersey. 


Wendell Snyder, (B), T. M., Will Ross, 
4285 N. Port Washington Road, 
Milwaukee 12, Wisconsin. 


Carl R. Sommer, (B), Big Hollow Road, 
Peoria, Illinois. 


Charles F. Steinruck, Jr. (A), 3007 
School House Lane, Philadelphia 44, 
Pennsylvania. 


Frane V. Thomas, (A), 203 Bromley 
Building, St. Petersburg, Florida. 


Charles F. Turner, (A), 104 St. Francis 
Street, Mobile, Alabama. 


Seymour Weitz, (B), 204 Ross Street, 
Brooklyn 11, New York. 


Dale R. Whitehead, (B), 1942 - 34th 
Avenue, San Francisco 16, California. 


B. J. Wiseman, (B), T. M., Jones Truck 
Lines, Inc., East Emma Avenue, 
Springdale, Arkansas. 














Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause- 
way Street, Boston, Massachusetts. 


Atlanta 


Rupert L. Murphy, Chairman, T. M., Georgia-Alabama Textile 
Traffic Association, Citizens & Southern National Bank Building, At- 
lanta, Georgia. 


Baltimore Chapter 


Laurence A. Kraff, Chairman, Hinde & Dauch Paper Company, 
3400 East Biddle Street, Baltimore 13, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


John B. Palmer, 120 South La Salle Street, Chicago 3, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Floyd F. Beyers, Chairman, A. T. M., Public Service Company, 
15th & Champa Streets, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


John Donelan, Chairman, Pope, Ballard & Loos, Munsey Building, 
Washington 4, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





__N. B.: Members within each of the several districts may at their own expense 
with the pages of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 


Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Michigan Chapter 


James McEvoy, Jr., Chairman, 2017 Penobscot Building, Detroit 
26, Michigan. 

Dinner meetings held bi-monthly, at Hotel Detroit Deland, Detroit, 
Michigan. 


Kansas City, Missouri, Chapter 


J. G. Waggoner, Chairman, 5715 Forest Street, Kansas City, 
Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Stewart O. Morrison, Chairman, Monsanto Chemical Company, 1700 
South Second Street, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out of town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 


Harry C. Wall, Chairman, 1775 Broadway, New York 19, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except June, July and August. 


Ninth District Chapter 


G. A. Heinze, President, Minnesota Poultry, Butter and Egg Asso- 
ciation, Minneapolis, Minnesota. 

Meets: 6:00 P. M. second Tuesday of each month, Y. M. C. A,, 
Minneapolis, Minn. 


Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


Harry F. Newmiller, Suite 1540-12 South 12th Street, Philadelphia 
7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 
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Pittsburgh Chapter 


Homer L. Montgomery, Chairman, General Traffic Department, 
American Radiator & Standard Sanitary Corporation, P. 0. Box 1226, 
Pittsburgh 30, Pennsylvania. 

Meets: at call of Chairman. 


North Texas 
C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
ie At time and place fixed by Chapter’s Executive Committee. 
Puget Sound 


Olav Ekrom, Chairman, 557 Roy Street, Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


L. E. Binsacea, Chairman, T. M., M. J. B. Company, 665-3rd Street, 
San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Gerald W. Collins, 1151 South Broadway, Los Angeles, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 


Richmond, Virginia Chapter 


L. E. Galaspie, President, G. T. M., Reynolds Metals Company, 
Richmond 19, Virginia. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Selected Reading List of Books Helpful in the Study of the Princi- 
pal Laws Within the Jurisdiction of the I. C. C_—Revised 1947 
Edition, prepared by Committee on Education for Practice .... 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. C. C. by O. L. Mohundro, Examiner, I. C. C.—re- 
printed from ICC PractiTIoners’ JOURNAL 


Code of Ethics 


Percent Variable and Improvement in the Art, by John E. Hans- 
bury, Head Valuation Engineer, Bureau of Valuation, Inter- 
state Commerce Commission—reprinted from ICC Practt- 
TIONERS’ JOURNAL 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. S. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith 


Supreme Court Decisions Important to the I. C. C. and Abstracts of 
39 Important Decisions Since 1939. This booklet contains 256 
Supreme Court Decisions, among which are 172 decisions im- 
portant to the I. C. C. 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long-and- 
short haul and aggregate-of-intermediate provision of Section 
4, and contains many citations relating to each situation 


Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are properly 
applicable in determining the reasonable level of carrier charges 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. This 
book contains the abstracts of 286 decisions of the United States 
Supreme Court bearing upon the work of the Interstate Com- 
merce Commission and interpreting the provisions not only of 
the Interstate Commerce Act but also of the supplementary 
acts 
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1—Maine, New. Lamps, oe Massachusetts 
and Rhode Inland. 


2—Connecticut, New “York end New Jersey. 


3—Pennsylvania (Baste half), itaryland, Delaware 
and District of Columbia.” eee 


4—Pennsylvania (Waar: halt), Ohio and West 
ee. 


6 Vieginin: North Carolina and South Carolina. 
6—Georgia, Alabama and’ Florida, 
i—Kentucky, Tennessee and ‘Kiadinatpet. 

_ &—Michigan, Indiana and Tinois 


§— Wiseonsin, Minnesota, North Dakota and South 
Dakota. 


i ‘District 10—Tow 1, Missouri, ‘Nebraska and Kansas. 


_ District 1—Arkansas, Oklahoma ‘and Louisiana. 


“District 12-—Texas. 
. 18 Waning, Calo cies New Mexico. 




















